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SUBCHAPTER IX. APPEAL.
Article 27.
Appeal.

§ 1-268. Writs of error abolished.

Writs of error in civil actions are abolished, and the only mode of reviewing a judgment, or
order, in a civil action, is that prescribed by this Chapter. (C.C.P., s. 296; Code, s. 544; Rev., s.
583; C.S.,s.629.)

8 1-269. Certiorari, recordari, and supersedeas.

Writs of certiorari, recordari, and supersedeas are authorized as heretofore in use. The writs
of certiorari and recordari, when used as substitutes for an appeal, may issue when ordered upon
the applicant filing a written undertaking for the costs only; but the supersedeas, to suspend
execution, shall not issue until an undertaking is filed or a deposit made to secure the judgment
sought to be vacated, as in cases of appeal where execution is stayed. (1874-5, c. 109; Code, s.
545; Rev., s. 584; C.S., s. 630.)

8 1-270. Appeal to appellate division; security on appeal; stay.

Cases shall be taken to the appellate division by appeal, as provided by law. All provisions in
this Article as to the security to be given upon appeals and as to the stay of proceedings apply to
appeals taken to the appellate division. (C.C.P., s. 312; Code, ss. 561, 946; Rev., ss. 595, 1540;
C.S.,s.631; 1969, c. 444, s. 3.)

§ 1-271. Who may appeal.

Any party aggrieved may appeal in the cases prescribed in this Chapter. A party who cross
assigns error in the grant or denial of a motion under the Rules of Civil Procedure is a party
aggrieved. (C.C.P., s. 298; Code, s. 547; Rev., s. 585; C.S., s. 632; 1969, c. 895, s. 15.)

8§ 1-272 through 1-276: Repealed by Session Laws 1999-216, s. 2.

§ 1-277. Appeal from superior or district court judge.

@ An appeal may be taken from every judicial order or determination of a judge of a
superior or district court, upon or involving a matter of law or legal inference, whether made in
or out of session, which affects a substantial right claimed in any action or proceeding; or which
in effect determines the action, and prevents a judgment from which an appeal might be taken; or
discontinues the action, or grants or refuses a new trial.

(b) Any interested party shall have the right of immediate appeal from an adverse ruling
as to the jurisdiction of the court over the person or property of the defendant or such party may
preserve his exception for determination upon any subsequent appeal in the cause. (1818, c. 962,
s.4,P.R.; C.C.P., s. 299; Code, s. 548; Rev., s. 587; C.S., s. 638; 1967, c. 954, s. 3; 1971, c. 268,
s. 10)

8 1-278. Interlocutory orders reviewed on appeal from judgment.

Upon an appeal from a judgment, the court may review any intermediate order involving the
merits and necessarily affecting the judgment. (C.C.P., s. 313; Code, s. 562; Rev., s. 589; C.S., s.
640.)

NC General Statutes - Chapter 1 Article 27 1
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8 1-279. Repealed by Session Laws 1989, ¢.377, s. 1.

§ 1-279.1. Manner and time for giving notice of appeal to appellate division in civil actions
and in special proceedings.

Any party entitled by law to appeal from a judgment or order rendered by a judge in superior
or district court in a civil action or in a special proceeding may take appeal by giving notice of
appeal within the time, in the manner, and with the effect provided in the rules of appellate
procedure. (1989, c. 377, s. 2.)

§ 1-280. Repealed by Session Laws 1975, c. 391, s. 4.

§ 1-281. Appeals from judgments not in session.

When appeals are taken from judgments of the clerk or judge not made in session, the clerk is
authorized to make any and all necessary orders for the perfecting of such appeals. (Ex. Sess.
1921, c. 92,s.19a; C.S., s. 642(a); 1971, c. 381, 5. 12.)

§ 1-282. Repealed by Session Laws 1975, c. 391, s. 7.

§ 1-283. Trial judge empowered to settle record on appeal; effect of leaving office or of
disability.

Except as provided in this section, only the judge of superior court or of district court from
whose order or judgment an appeal has been taken is empowered to settle the record on appeal
when judicial settlement is required. A judge retains power to settle a record on appeal
notwithstanding he has resigned or retired or his term of office has expired without
reappointment or reelection since entry of the judgment or order. Proceedings for judicial
settlement when the judge empowered by this section to settle the record on appeal is unavailable
for the purpose by reason of death, mental or physical incapacity, or absence from the State shall
be as provided by the rules of appellate procedure. (C.C.P., s. 301; Code, s. 550; 1889, c. 161,
Rev., s. 591; 1907, c. 312; C.S., s. 644; 1971, c. 381, s. 12; 1975, c. 391, s. 8.)

§ 1-284. Repealed by Session Laws 1975, c. 391, s. 9.

§ 1-285. Undertaking on appeal.

@ To render an appeal effectual for any purpose in a civil cause or special proceeding, a
written undertaking must be executed on the part of the appellant, with good and sufficient
surety, in the sum of two hundred fifty dollars ($250.00), or any lesser sum as might be adjudged
by the court, to the effect that the appellant will pay all costs awarded against him on the appeal,
and this undertaking must be filed with the clerk with whom the judgment or order was filed; or
such sum must be deposited with the appropriate clerk of the appellate division in compliance
with the North Carolina Rules of Appellate Procedure.

(b) The provisions of this section do not apply to the State of North Carolina, a city or a
county or a local board of education, an officer thereof in his official capacity, or an agency
thereof. (C.C.P., ss. 303, 312; 1871-2, c. 31; Code, ss. 552, 561; 1889, c. 135, s. 2; Rev., ss. 593,
595; C.S., s. 646; 1969, c. 44, s. 5; 1975, c. 391, s. 1; 1985, c. 468; 1987, c. 462, s. 2; 1995 (Reg.
Sess., 1996), c. 742, s. 42.3.)

NC General Statutes - Chapter 1 Article 27 2
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§ 1-286. Justification of sureties.

The written undertaking on appeal must be accompanied by the affidavit of one of the
sureties that he is worth double the amount specified therein. The respondent may except to the
sufficiency of the sureties within ten days after the notice of appeal; and unless they or other
sureties justify within the ten days thereafter, the appeal shall be regarded as if no undertaking
had been given. The justification must be upon a notice of not less than five days. (C.C.P., s.
310; Code, s. 560; 1887, c. 121; Rev., s. 594; C.S., s. 647; 1995 (Reg. Sess., 1996), c. 742, s.
42.4))

8 1-287. Repealed by Session Laws 1975, c. 391, s. 2.
§ 1-287.1. Repealed by Session Laws 1975, c. 391, s. 10.

8§ 1-288. Appeals by indigents; clerk’s fees.

When any party to a civil action tried and determined in the superior or district court at the
time of trial or special proceeding desires an appeal from the judgment rendered in the action to
the Appellate Division, and is unable, by reason of poverty, to make the deposit or to give the
security required by law for the appeal, it shall be the duty of the judge or clerk of said court to
make an order allowing the party to appeal from the judgment to the Appellate Division as in
other cases of appeal, without giving security therefor. The party desiring to appeal from the
judgment or order in a civil action or special proceeding shall, within 30 days after the entry of
the judgment or order, make affidavit that he or she is unable by reason of poverty to give the
security required by law. Nothing contained in this section deprives the clerk of the superior
court of the right to demand the fees for the certificate and seal as now allowed by law in such
cases. Provided, that where the judge or the clerk has made an order allowing the appellant to
appeal as an indigent and the appeal has been filed in the Appellate Division, and an error or
omission has been made in the affidavit or certificate of counsel, and the error is called to the
attention of the court before the hearing of the argument of the case, the court shall permit an
amended affidavit or certificate to be filed correcting the error or omission. (1873-4, c. 60; Code,
s. 553; 1889, c. 161; Rev., s. 597; 1907, c. 878; C.S., s. 649; 1937, c. 89; 1951, c. 837, s. 7; 1969,
c.44,s.8; 1971, c. 268, s. 12; 1991, c. 563, s. 1; 1993, c. 435, s. 3; 1995, c. 536, s. 1.)

§ 1-289. Undertaking to stay execution on money judgment.

@ If the appeal is from a judgment directing the payment of money, it does not stay the
execution of the judgment unless a written undertaking is executed on the part of the appellant,
by one or more sureties, as set forth in this section.

(@l) Inan action where the judgment directs the payment of money, the court shall specify
the amount of the undertaking required to stay execution of the judgment pending appeal as
provided in subsection (a2) of this section. The undertaking shall be to the effect that if the
judgment appealed from, or any part thereof, is affirmed, or the appeal is dismissed, the appellant
will pay the amount directed to be paid by the judgment, or the part of such amount as to which
the judgment shall be affirmed, if affirmed only in part, and all damages which shall be awarded
against the appellant upon the appeal, except as provided in subsection (b) of this section.
Whenever it is satisfactorily made to appear to the court that since the execution of the
undertaking the sureties have become insolvent, the court may, by rule or order, require the

NC General Statutes - Chapter 1 Article 27 3
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appellant to execute, file and serve a new undertaking, as above. In case of neglect to execute
such undertaking within twenty days after the service of a copy of the rule or order requiring it,
the appeal may, on motion to the court, be dismissed with costs. Whenever it is necessary for a
party to an action or proceeding to give a bond or an undertaking with surety or sureties, he may,
in lieu thereof, deposit with the officer into court money to the amount of the bond or
undertaking to be given. The court in which the action or proceeding is pending may direct what
disposition shall be made of such money pending the action or proceeding. In a case where, by
this section, the money is to be deposited with an officer, a judge of the court, upon the
application of either party, may, at any time before the deposit is made, order the money
deposited in court instead of with the officer; and a deposit made pursuant to such order is of the
same effect as if made with the officer. The perfecting of an appeal by giving the undertaking
mentioned in this section stays proceedings in the court below upon the judgment appealed from;
except when the sale of perishable property is directed, the court below may order the property to
be sold and the proceeds thereof to be deposited or invested, to abide the judgment of the
appellate court.

(@2) The amount of the undertaking that shall be required by the court shall be an amount
determined by the court after notice and hearing proper and reasonable for the security of the
rights of the adverse party, considering relevant factors, including the following:

(1)  The amount of the judgment.

2 The amount of the limits of all applicable liability policies of the appellant
judgment debtor.

3) The aggregate net worth of the appellant judgment debtor.

(b) If the appellee in a civil action brought under any legal theory obtains a judgment
directing the payment or expenditure of money in the amount of twenty five million dollars
($25,000,000) or more, and the appellant seeks a stay of execution of the judgment within the
period of time during which the appellant has the right to pursue appellate review, including
discretionary review and certiorari, the amount of the undertaking that the appellant is required
to execute to stay execution of the judgment during the entire period of the appeal shall be
twenty five million dollars ($25,000,000).

(©) If the appellee proves by a preponderance of the evidence that the appellant for whom
the undertaking has been limited under subsection (b) of this section is, for the purpose of
evading the judgment, (i) dissipating its assets, (ii) secreting its assets, or (iii) diverting its assets
outside the jurisdiction of the courts of North Carolina or the federal courts of the United States
other than in the ordinary course of business, then the limitation in subsection (b) of this section
shall not apply and the appellant shall be required to make an undertaking in the full amount
otherwise required by this section. (C.C.P., ss. 304, 311; Code, s. 554; Rev., s. 598; C.S., s. 650;
2000, Ex. Sess., c. 1, s. 2; 2003-19, s. 3; 2011-400, s. 1.)

8 1-290. How judgment for personal property stayed.

If the judgment appealed from directs the assignment or delivery of documents or personal
property, the execution of the judgment is not stayed by appeal, unless the things required to be
assigned or delivered are brought into court, or placed in the custody of such officer or receiver
as the court appoints, or unless an undertaking be entered into on the part of the appellant, by at
least two sureties, and in such amount as the court or a judge thereof directs, to the effect that the
appellant will obey the order of the appellate court upon the appeal. (C.C.P., s. 305; Code, s. 555;
Rev., s.599; C.S., s. 651.)

NC General Statutes - Chapter 1 Article 27 4
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§ 1-291. How judgment directing conveyance stayed.

If the judgment appealed from directs the execution of a conveyance or other instrument, the
execution of the judgment is not stayed by the appeal until the instrument has been executed and
deposited with the clerk with whom the judgment is entered, to abide the judgment of the
appellate court. (C.C.P., s. 306; Code, s. 556; Rev., s. 600; C.S., s. 652.)

§ 1-292. How judgment for real property stayed.

If the judgment appealed from directs the sale or delivery of possession of real property, the
execution is not stayed, unless a bond is executed on the part of the appellant, with one or more
sureties, to the effect that, during his possession of such property, he will not commit, or suffer to
be committed, any waste thereon, and that if the judgment is affirmed he will pay the value of the
use and occupation of the property, from the time of the appeal until the delivery of possession
thereof pursuant to the judgment, not exceeding a sum to be fixed by a judge of the court by
which judgment was rendered and which must be specified in the undertaking. When the
judgment is for the sale of mortgaged premises, and the payment of a deficiency arising upon the
sale, the undertaking must also provide for the payment of this deficiency. (C.C.P., s. 307; Code,
s. 557; Rev., s. 601; C.S., s. 653.)

§ 1-293. Docket entry of stay.

When an appeal from a judgment is pending, and the undertaking requisite to stay execution
on the judgment has been given, and the appeal perfected, the court in which the judgment was
recovered may, on special motion, after notice to the person owning the judgment, on such terms
as it sees fit, direct an entry to be made by the clerk on the docket of such judgment, that the
same is secured on appeal, and no execution can issue upon such judgment during the pendency
of the appeal. (C.C.P., s. 254; Code, s. 435; 1887, c. 192; Rev., s. 621; C.S., s. 654.)

§ 1-294. Scope of stay; security limited for fiduciaries.

When an appeal is perfected as provided by this Article it stays all further proceedings in the
court below upon the judgment appealed from, or upon the matter embraced therein, unless
otherwise provided by the Rules of Appellate Procedure; but the court below may proceed upon
any other matter included in the action and not affected by the judgment appealed from. The
court below may, in its discretion, dispense with or limit the security required, when the
appellant is an executor, administrator, trustee, or other person acting in a fiduciary capacity. It
may also limit such security to an amount not more than fifty thousand dollars ($50,000), where
it would otherwise exceed that sum. (C.C.P., s. 308; Code, s. 558; Rev., s. 602; C.S., s. 655;
2015-25,s. 2.)

8 1-295. Undertaking in one or more instruments; served on appellee.

The undertakings may be in one instrument or several, at the option of the appellant; and a
copy, including the names and residences of the sureties, must be served on the adverse party,
with the notice of appeal, unless the required deposit is made and notice thereof given. (C.C.P., s.
309; Code, s. 559; Rev., s. 603; C.S., s. 656.)

8 1-296. Judgment not vacated by stay.

NC General Statutes - Chapter 1 Article 27 5
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The stay of proceedings provided for in this Article shall not be construed to vacate the
judgment appealed from, but in all cases such judgment remains in full force and effect, and its
lien remains unimpaired, notwithstanding the giving of the undertaking or making the deposit
required in this Chapter, until such judgment is reversed or modified by the appellate division.
(1887, c. 192; Rev., s. 604; C.S., s. 657; 1969, c. 44, s.9.)

§ 1-297. Judgment on appeal and on undertakings; restitution.

Upon an appeal from a judgment or order, the appellate court may reverse, affirm or modify
the judgment or order appealed from, in the respect mentioned in the notice of appeal, and as to
any or all of the parties, and may, if necessary or proper, order a new trial. When the judgment is
reversed or modified, the appellate court may make complete restitution of all property and
rights lost by the erroneous judgment. Undertakings for the prosecution of appeals and on writs
of certiorari shall make a part of the record sent up to the appellate division on which judgment
may be entered against the appellant or person prosecuting the writ of certiorari and his sureties,
in all cases where judgment is rendered against the appellant or person prosecuting the writ.
(1785, c. 233, s. 2, P.R.; 1810, c. 793, P.R.; 1831, c. 46, s. 2; R.C,, c. 4, s. 10; C.C.P., s. 314;
Code, s. 563; Rev., s. 605; C.S., s. 658; 1969, c. 44, s. 10.)

8 1-298. Procedure after determination of appeal.

In civil cases, at the first session of the superior or district court after a certificate of the
determination of an appeal is received, if the judgment is affirmed the court below shall direct
the execution thereof to proceed, and if the judgment is modified, shall direct its modification
and performance. If a new trial is ordered the cause stands in its regular order on the docket for
trial at such first session after the receipt of the certificate from the Appellate Division. (1887, c.
192, s. 2; Rev., s. 1526; C.S., s. 659; 1969, c. 44, s. 11; 1971, c. 268, s. 13.)

88 1-299 through 1-301: Repealed by Session Laws 1971, c. 268, s. 34.

NC General Statutes - Chapter 1 Article 27 6
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§ 1-569.28. Appeals.
@ An appeal may be taken from:
1) An order denying a motion to compel arbitration;
(2) An order granting a motion to stay arbitration;
(3) An order confirming or denying confirmation of an award;
4) An order modifying or correcting an award,;
(5) An order vacating an award without directing a rehearing; or
(6) A final judgment entered pursuant to this Article.
(b) An appeal under this section shall be taken as from an order or a judgment in a civil
action. (1927, c. 94, s. 22; 1973, c. 676, s. 1; 2003-345, s. 2.)

G.S. 1-569.28 Page 1
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Article 5.
Jurisdiction.

§ 7A-25. Original jurisdiction of the Supreme Court.

The Supreme Court has original jurisdiction to hear claims against the State, but its decisions
shall be merely recommendatory; no process in the nature of execution shall issue thereon; the
decisions shall be reported to the next session of the General Assembly for its action. The court
shall by rule prescribe the procedures to be followed in the proper exercise of the jurisdiction
conferred by this section. (1967, c. 108, s. 1.)

8 7A-26. Appellate jurisdiction of the Supreme Court and the Court of Appeals.

The Supreme Court and the Court of Appeals respectively have jurisdiction to review upon
appeal decisions of the several courts of the General Court of Justice and of administrative
agencies, upon matters of law or legal inference, in accordance with the system of appeals
provided in this Article. (1967, c. 108, s. 1.)

8 7A-27. Appeals of right from the courts of the trial divisions.
@ Appeal lies of right directly to the Supreme Court in any of the following cases:

1) All cases in which the defendant is convicted of murder in the first degree and
the judgment of the superior court includes a sentence of death.

(2 From any final judgment in a case designated as a mandatory complex
business case pursuant to G.S. 7A-45.4 or designated as a discretionary
complex business case pursuant to Rule 2.1 of the General Rules of Practice
for the Superior and District Courts.

3) From any interlocutory order of a Business Court Judge that does any of the

following:

a. Affects a substantial right.

b. In effect determines the action and prevents a judgment from which an
appeal might be taken.

C. Discontinues the action.

d Grants or refuses a new trial.

(@l)  Appeal lies of right directly to the Supreme Court from any order or judgment of a
court, either final or interlocutory, that holds that an act of the General Assembly is facially
invalid on the basis that the act violates the North Carolina Constitution or federal law. Nothing
in this subsection shall be deemed to apply to appeals from orders of the trial courts pertaining to
criminal proceedings, to proceedings under Chapter 15A of the General Statutes, to proceedings
making a collateral attack on any judgment entered in a criminal proceeding, or to appeals from
orders of the trial courts pertaining to civil proceedings filed by a taxpayer pursuant to G.S.
105-241.17.

(b) Except as provided in subsection (a) or (al) of this section, appeal lies of right
directly to the Court of Appeals in any of the following cases:

1) From any final judgment of a superior court, other than one based on a plea of
guilty or nolo contendere, including any final judgment entered upon review
of a decision of an administrative agency, except for a final judgment entered
upon review of a court martial under G.S. 127A-62.

(2 From any final judgment of a district court in a civil action.

NC General Statutes - Chapter 7A Article 5 1
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3 From any interlocutory order or judgment of a superior court or district court
in a civil action or proceeding that does any of the following:
a. Affects a substantial right.
b. In effect determines the action and prevents a judgment from which an
appeal might be taken.
Discontinues the action.
Grants or refuses a new trial.
Determines a claim prosecuted under G.S. 50-19.1.
Grants temporary injunctive relief restraining the State or a political
subdivision of the State from enforcing the operation or execution of
an act of the General Assembly as applied against a party in a civil
action. This sub-subdivision only applies where the State or a political
subdivision of the State is a party in the civil action. This
sub-subdivision does not apply to facial challenges to an act's validity
heard by a three-judge panel pursuant to G.S. 1-267.1.
4) From any other order or judgment of the superior court from which an appeal
is authorized by statute.
(© through (e) Repealed by Session Laws 2013-411, s. 1, effective August 23, 2013.
(1967, c. 108, s. 1; 1971, c. 377, s. 3; 1973, ¢. 704; 1977, c. 711, s. 4; 1987, c. 679; 1995, c. 204,
s. 1; 2010-193, s. 17; 2013-411, s. 1; 2014-100, s. 18B.16(e); 2014-102, s. 1; 2015-264, s. 1(b).)

ShD OO

§ 7A-28. Decisions of Court of Appeals on post-trial motions for appropriate relief,
valuation of exempt property, or courts-martial are final.

@ Decisions of the Court of Appeals upon review of motions for appropriate relief listed
in G.S. 15A-1415(b) are final and not subject to further review in the Supreme Court by appeal,
motion, certification, writ, or otherwise.

(b) Decisions of the Court of Appeals upon review of valuation of exempt property under
G.S. 1C are final and not subject to further review in the Supreme Court by appeal, motion,
certification, writ, or otherwise.

(© Decisions of the Court of Appeals upon review of courts-martial under G.S. 127A-62
are final and not subject to further review in the Supreme Court by appeal, motion, certification,
writ, or otherwise. (1981, c. 470, s. 1; 1981 (Reg. Sess., 1982), c. 1224, s. 16.; 2010-193, s. 18.)

8 7A-29. Appeals of right from certain administrative agencies.

@ From any final order or decision of the North Carolina Utilities Commission not
governed by subsection (b) of this section, the Department of Health and Human Services under
G.S. 131E-188(b), the North Carolina Industrial Commission, the North Carolina State Bar under
G.S. 84-28, the Property Tax Commission under G.S. 105-290 and G.S. 105-342, the
Commissioner of Insurance under G.S. 58-2-80, the State Board of Elections under G.S.
163-127.6, the Office of Administrative Hearings under G.S. 126-34.02, or the Secretary of
Environmental Quality under G.S. 104E-6.2 or G.S. 130A-293, appeal as of right lies directly to
the Court of Appeals.

(b) From any final order or decision of the Utilities Commission in a general rate case,
appeal as of right lies directly to the Supreme Court. (1967, c. 108, s. 1; 1971, c. 703, s. 5; 1975,
c. 582, s. 12; 1979, c. 584, s. 1; 1981, c. 704, s. 28; 1983, c. 526, s. 1; c. 761, s. 188; 1983 (Reg.
Sess., 1984), c. 1000, s. 2; ¢. 1087, s. 2; ¢. 1113, s. 2; 1985, c. 462, s. 3; 1987, c. 850, s. 2; 1991,

NC General Statutes - Chapter 7A Article 5 2
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C. 546, s. 2; c. 679, s. 2; 1993, c. 501, s. 2; 1995, c. 115, s. 1; ¢c. 504, s. 2;: ¢. 509, s. 2; 1997-443,
ss. 11A.118(a), 11A.119(a); 2003-63, s. 1; 2006-155, s. 1.1; 2013-382, s. 6.4; 2015-241, s.
14.30(v).)

8 7A-30. Appeals of right from certain decisions of the Court of Appeals.
Except as provided in G.S. 7A-28, an appeal lies of right to the Supreme Court from any
decision of the Court of Appeals rendered in a case:
1) Which directly involves a substantial question arising under the Constitution
of the United States or of this State, or
2 In which there is a dissent. (1967, c. 108, s. 1; 1983, c. 526, s. 2.)

8 7A-31. Discretionary review by the Supreme Court.

€)) In any cause in which appeal is taken to the Court of Appeals, except a cause
appealed from the North Carolina Industrial Commission, the North Carolina State Bar pursuant
to G.S. 84-28, the Property Tax Commission pursuant to G.S. 105-345, the Board of State
Contract Appeals pursuant to G.S. 143-135.9, the Commissioner of Insurance pursuant to G.S.
58-2-80, a court-martial pursuant to G.S. 127A-62, a motion for appropriate relief, or valuation
of exempt property pursuant to G.S. 7A-28, the Supreme Court may, in its discretion, on motion
of any party to the cause or on its own motion, certify the cause for review by the Supreme
Court, either before or after it has been determined by the Court of Appeals. A cause appealed to
the Court of Appeals from any of the administrative bodies listed in the preceding sentence may
be certified in similar fashion, but only after determination of the cause in the Court of Appeals.
The effect of such certification is to transfer the cause from the Court of Appeals to the Supreme
Court for review by the Supreme Court. If the cause is certified for transfer to the Supreme Court
before its determination in the Court of Appeals, review is not had in the Court of Appeals but
the cause is forthwith transferred for review in the first instance by the Supreme Court. If the
cause is certified for transfer to the Supreme Court after its determination by the Court of
Appeals, the Supreme Court reviews the decision of the Court of Appeals.

Except in courts-martial and motions within the purview of G.S. 7A-28, the State may move
for certification for review of any criminal cause, but only after determination of the cause by the
Court of Appeals.

(b) In causes subject to certification under subsection (a) of this section, certification may
be made by the Supreme Court before determination of the cause by the Court of Appeals when
in the opinion of the Supreme Court:

1) The subject matter of the appeal has significant public interest, or

(2 The cause involves legal principles of major significance to the jurisprudence
of the State, or

3 Delay in final adjudication is likely to result from failure to certify and
thereby cause substantial harm, or

4 The work load of the courts of the appellate division is such that the
expeditious administration of justice requires certification.

(c) In causes subject to certification under subsection (a) of this section, certification may
be made by the Supreme Court after determination of the cause by the Court of Appeals when in
the opinion of the Supreme Court:

1) The subject matter of the appeal has significant public interest, or
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2 The cause involves legal principles of major significance to the jurisprudence
of the State, or
3) The decision of the Court of Appeals appears likely to be in conflict with a
decision of the Supreme Court.
Interlocutory determinations by the Court of Appeals, including orders remanding the cause for a
new trial or for other proceedings, shall be certified for review by the Supreme Court only upon a
determination by the Supreme Court that failure to certify would cause a delay in final
adjudication which would probably result in substantial harm.

(d) The procedure for certification by the Supreme Court on its own motion, or upon
petition of a party, shall be prescribed by rule of the Supreme Court. (1967, c. 108, s. 1; 1969, c.
1044; 1975, c. 555; 1977, c. 711, s. 5; 1981, c. 470, s. 2; 1981 (Reg. Sess., 1982), c. 1224, s. 17,
c. 1253, s.1; 1983, c. 526, s. 3; ¢. 761, s. 189; 2010-193, s. 19.)

§ 7A-31.1. Discretionary Review by the Court of Appeals.

@) In the case of a court-martial in which appeal is taken to the Wake County Superior
Court under G.S. 127A-62, the Court of Appeals may, in its discretion, on motion of any party to
the cause or on its own motion, certify the cause for review by the Court of Appeals after it has
been reviewed by the Wake County Superior Court. The effect of such certification is to transfer
the cause from the Wake County Superior Court to the Court of Appeals, and the Court of
Appeals reviews the decision by the Wake County Superior Court.

(b) In causes subject to certification under subsection (a) of this section, certification may
be made by the Court of Appeals after determination of the cause by the Wake County Superior
Court when in the opinion of the Court of Appeals:

1) The subject matter of the appeal has significant public interest, or
(2)  The cause involves legal principles of major significance to the jurisprudence
of the State, or
3) The decision of the Wake County Superior Court appears likely to be in
conflict with a decision of the United States Court of Appeals for the Armed
Forces.
Interlocutory determinations by the Wake County Superior Court, including orders remanding
the cause for a new trial or for other proceedings, shall be certified for review by the Court of
Appeals only upon a determination by the Court of Appeals that failure to certify would cause a
delay in final adjudication which would probably result in substantial harm.

(© Any rules for practice and procedure for review of courts-martial that may be

required shall be prescribed pursuant to G.S. 7A-33. (2010-193, s. 20.)

8 7A-32. Power of Supreme Court and Court of Appeals to issue remedial writs.

@ The Supreme Court and the Court of Appeals have jurisdiction, exercisable by any
one of the justices or judges of the respective courts, to issue the writ of habeas corpus upon the
application of any person described in G.S. 17-3, according to the practice and procedure
provided therefor in chapter 17 of the General Statutes, and to rule of the Supreme Court.

(b) The Supreme Court has jurisdiction, exercisable by one justice or by such number of
justices as the court may by rule provide, to issue the prerogative writs, including mandamus,
prohibition, certiorari, and supersedeas, in aid of its own jurisdiction or in exercise of its general
power to supervise and control the proceedings of any of the other courts of the General Court of
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Justice. The practice and procedure shall be as provided by statute or rule of the Supreme Court,
or, in the absence of statute or rule, according to the practice and procedure of the common law.

(© The Court of Appeals has jurisdiction, exercisable by one judge or by such number of
judges as the Supreme Court may by rule provide, to issue the prerogative writs, including
mandamus, prohibition, certiorari, and supersedeas, in aid of its own jurisdiction, or to supervise
and control the proceedings of any of the trial courts of the General Court of Justice, and of the
Utilities Commission and the Industrial Commission. The practice and procedure shall be as
provided by statute or rule of the Supreme Court, or, in the absence of statute or rule, according
to the practice and procedure of the common law. (1967, c. 108, s. 1.)

8 7A-33. Supreme Court to prescribe appellate division rules of practice and procedure.

The Supreme Court shall prescribe rules of practice and procedure designed to procure the
expeditious and inexpensive disposition of all litigation in the appellate division. (1967, c. 108, s.
1)

8 7A-34. Rules of practice and procedure in trial courts.

The Supreme Court is hereby authorized to prescribe rules of practice and procedure for the
superior and district courts supplementary to, and not inconsistent with, acts of the General
Assembly. (1967, c. 108, s. 1.)

8 7A-34.1: Repealed by Session Laws 2011-145, s. 31.23(f), effective July 1, 2011.
8 7A-35. Repealed by Session Laws 1971, c. 377, s. 32.

8 7A-36. Repealed by Session Laws 1969, c. 1190, s. 57.

8 7A-37: Repealed by Session Laws 1993, ¢. 553, s. 1.

8 7A-37.1. Statewide court-ordered, nonbinding arbitration in certain civil actions.

@ The General Assembly finds that court-ordered, nonbinding arbitration may be a
more economical, efficient and satisfactory procedure to resolve certain civil actions than by
traditional civil litigation and therefore authorizes court-ordered nonbinding arbitration as an
alternative civil procedure, subject to these provisions.

(b) The Supreme Court of North Carolina may adopt rules governing this procedure and
may supervise its implementation and operation through the Administrative Office of the Courts.
These rules shall ensure that no party is deprived of the right to jury trial and that any party
dissatisfied with an arbitration award may have trial de novo.

(c) Except as otherwise provided in rules promulgated by the Supreme Court of North
Carolina pursuant to subsection (b) of this section, this procedure shall be employed in all civil
actions in district court, unless all parties to the action waive arbitration under this section.

(c1) Except as provided in subsection (c2) of this section, in cases referred to nonbinding
arbitration as provided in this section, a fee of one hundred dollars ($100.00) shall be assessed
per arbitration, to be divided equally among the parties, to cover the cost of providing arbitrators.
Fees assessed under this section shall be paid to the clerk of superior court in the county where
the case was filed and remitted by the clerk to the State Treasurer.
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(c2) In appeals in small claims actions under Article 19 of Chapter 7A of the General
Statutes, if (i) the arbitrator finds in favor of the appellee, (ii) the arbitrator's decision is appealed
for trial de novo under G.S. 7A-229, and (iii) the arbitrator's decision is affirmed on appeal, then
the court shall consider the fact that the arbitrator's decision was affirmed as a significant factor
in favor of assessing all court costs and attorneys' fees associated with the case in both the
original action and the two appeals, including the arbitration fee assessed under subsection (c1)
of this section, against the appellant.

(d) This procedure may be implemented in a judicial district, in selected counties within a
district, or in any court within a district, if the Director of the Administrative Office of the
Courts, and the cognizant Senior Resident Superior Court Judge or the Chief District Court
Judge of any court selected for this procedure, determine that use of this procedure may assist in
the administration of justice toward achieving objectives stated in subsection (a) of this section in
a judicial district, county, or court. The Director of the Administrative Office of the Courts,
acting upon the recommendation of the cognizant Senior Resident Superior Court Judge or Chief
District Court Judge of any court selected for this procedure, may terminate this procedure in any
judicial district, county, or court upon a determination that its use has not accomplished
objectives stated in subsection (a) of this section.

(e) Avrbitrators in this procedure shall have the same immunity as judges from civil
liability for their official conduct. (1989, c. 301, s. 1; 2002-126, s. 14.3(a); 2003-284, s. 36A.1,
2013-159, s. 3; 2013-225,s. 1)

8 7A-38: Repealed by Session Laws 1995, c. 500, s. 3.

§ 7A-38.1. Mediated settlement conferences in superior court civil actions.

@ Purpose. — The General Assembly finds that a system of court-ordered mediated
settlement conferences should be established to facilitate the settlement of superior court civil
actions and to make civil litigation more economical, efficient, and satisfactory to litigants and
the State. Therefore, this section is enacted to require parties to superior court civil actions and
their representatives to attend a pretrial, mediated settlement conference conducted pursuant to
this section and pursuant to rules of the Supreme Court adopted to implement this section.

(b) Definitions. — As used in this section:

1) "Mediated settlement conference” means a pretrial, court-ordered conference
of the parties to a civil action and their representatives conducted by a
mediator.

2) "Mediation" means an informal process conducted by a mediator with the
objective of helping parties voluntarily settle their dispute.

3) "Mediator" means a neutral person who acts to encourage and facilitate a

resolution of a pending civil action. A mediator does not make an award or
render a judgment as to the merits of the action.
(c) Rules of procedure. — The Supreme Court may adopt rules to implement this section.
(d) Statewide implementation. — Mediated settlement conferences authorized by this
section shall be implemented in all judicial districts as soon as practicable, as determined by the
Director of the Administrative Office of the Courts.
(e) Cases selected for mediated settlement conferences. — The senior resident superior
court judge of any participating district may order a mediated settlement conference for any
superior court civil action pending in the district. The senior resident superior court judge may by
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local rule order all cases, not otherwise exempted by the Supreme Court rule, to mediated
settlement conference.

()] Attendance of parties. — The parties to a superior court civil action in which a
mediated settlement conference is ordered, their attorneys and other persons or entities with
authority, by law or by contract, to settle the parties' claims shall attend the mediated settlement
conference unless excused by rules of the Supreme Court or by order of the senior resident
superior court judge. Nothing in this section shall require any party or other participant in the
conference to make a settlement offer or demand which it deems is contrary to its best interests.

(9) Sanctions. — Any person required to attend a mediated settlement conference or other
settlement procedure under this section who, without good cause, fails to attend or fails to pay
any or all of the mediator's or other neutral's fee in compliance with this section and the rules
promulgated by the Supreme Court to implement this section is subject to the contempt powers
of the court and monetary sanctions imposed by a resident or presiding superior court judge. The
monetary sanctions may include the payment of fines, attorneys' fees, mediator and neutral fees,
and the expenses and loss of earnings incurred by persons attending the procedure. A party
seeking sanctions against another party or person shall do so in a written motion stating the
grounds for the motion and the relief sought. The motion shall be served upon all parties and
upon any person against whom the sanctions are being sought. The court may initiate sanction
proceedings upon its own motion by the entry of a show cause order. If the court imposes
sanctions, it shall do so, after notice and a hearing, in a written order, making findings of fact and
conclusions of law. An order imposing sanctions shall be reviewable upon appeal where the
entire record as submitted shall be reviewed to determine whether the order is supported by
substantial evidence.

(h) Selection of mediator. — The parties to a superior court civil action in which a
mediated settlement conference is to be held pursuant to this section shall have the right to
designate a mediator. Upon failure of the parties to designate a mediator within the time
established by the rules of the Supreme Court, a mediator shall be appointed by the senior
resident superior court judge.

Q) Promotion of other settlement procedures. — Nothing in this section is intended to
preclude the use of other dispute resolution methods within the superior court. Parties to a
superior court civil action are encouraged to select other available dispute resolution methods.
The senior resident superior court judge, at the request of and with the consent of the parties,
may order the parties to attend and participate in any other settlement procedure authorized by
rules of the Supreme Court or by the local superior court rules, in lieu of attending a mediated
settlement conference. Neutral third parties acting pursuant to this section shall be selected and
compensated in accordance with such rules or pursuant to agreement of the parties. Nothing in
this section shall prohibit the parties from participating in, or the court from ordering, other
dispute resolution procedures, including arbitration to the extent authorized under State or
federal law.

()] Immunity. — Mediator and other neutrals acting pursuant to this section shall have
judicial immunity in the same manner and to the same extent as a judge of the General Court of
Justice, except that mediators and other neutrals may be disciplined in accordance with
enforcement procedures adopted by the Supreme Court pursuant to G.S. 7A-38.2.

(K) Costs of mediated settlement conference. — Costs of mediated settlement conferences
shall be borne by the parties. Unless otherwise ordered by the court or agreed to by the parties,
the mediator's fees shall be paid in equal shares by the parties. For purposes of this section,
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multiple parties shall be considered one party when they are represented by the same counsel.
The rules adopted by the Supreme Court implementing this section shall set out a method
whereby parties found by the court to be unable to pay the costs of the mediated settlement
conference are afforded an opportunity to participate without cost. The rules adopted by the
Supreme Court shall set the fees to be paid a mediator appointed by a judge upon the failure of
the parties to designate a mediator.

() Inadmissibility of negotiations. — Evidence of statements made and conduct occurring
in a mediated settlement conference or other settlement proceeding conducted under this section,
whether attributable to a party, the mediator, other neutral, or a neutral observer present at the
settlement proceeding, shall not be subject to discovery and shall be inadmissible in any
proceeding in the action or other civil actions on the same claim, except:

1) In proceedings for sanctions under this section;

@) In proceedings to enforce or rescind a settlement of the action;

3) In disciplinary proceedings before the State Bar or any agency established to
enforce standards of conduct for mediators or other neutrals; or

4) In proceedings to enforce laws concerning juvenile or elder abuse.

As used in this section, the term "neutral observer" includes persons seeking mediator
certification, persons studying dispute resolution processes, and persons acting as interpreters.

No settlement agreement to resolve any or all issues reached at the proceeding conducted
under this subsection or during its recesses shall be enforceable unless it has been reduced to
writing and signed by the parties against whom enforcement is sought. No evidence otherwise
discoverable shall be inadmissible merely because it is presented or discussed in a mediated
settlement conference or other settlement proceeding.

No mediator, other neutral, or neutral observer present at a settlement proceeding shall be
compelled to testify or produce evidence concerning statements made and conduct occurring in
anticipation of, during, or as a follow-up to a mediated settlement conference or other settlement
proceeding pursuant to this section in any civil proceeding for any purpose, including
proceedings to enforce or rescind a settlement of the action, except to attest to the signing of any
agreements, and except proceedings for sanctions under this section, disciplinary hearings before
the State Bar or any agency established to enforce standards of conduct for mediators or other
neutrals, and proceedings to enforce laws concerning juvenile or elder abuse.

(m)  Right to jury trial. — Nothing in this section or the rules adopted by the Supreme
Court implementing this section shall restrict the right to jury trial. (1995, c. 500, s. 1; 1999-354,
s. 5; 2005-167, s. 1; 2008-194, s. 8(a); 2015-57, s. 1)

§ 7A-38.2. Regulation of mediators and other neutrals.

@ The Supreme Court may adopt standards of conduct for mediators and other neutrals
who are certified or otherwise qualified pursuant to G.S. 7A-38.1, 7A-38.3, 7A-38.3B,
7A-38.3D, 7A-38.3E, and 7A-38.4A, or who participate in proceedings conducted pursuant to
those sections. The standards may also regulate mediator and other neutral training programs.
The Supreme Court may adopt procedures for the enforcement of those standards.

(b) The administration of the certification and qualification of mediators and other
neutrals, and mediator and other neutral training programs shall be conducted through the
Dispute Resolution Commission, established under the Judicial Department. The Supreme Court
shall adopt rules and regulations governing the operation of the Commission. The Commission
shall exercise all of its duties independently of the Director of the Administrative Office of the
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Courts, except that the Commission shall consult with the Director regarding personnel and
budgeting matters.

(© The Dispute Resolution Commission shall consist of 16 members: five judges
appointed by the Chief Justice of the Supreme Court, at least two of whom shall be superior
court judges, and at least two of whom shall be district court judges; one clerk of superior court
appointed by the Chief Justice of the Supreme Court; two mediators certified to conduct superior
court mediated settlement conferences and two mediators certified to conduct equitable
distribution mediated settlement conferences appointed by the Chief Justice of the Supreme
Court; one certified district criminal court mediator who is a representative of a community
mediation center appointed by the Chief Justice of the Supreme Court; two practicing attorneys
who are not certified as mediators appointed by the President of the North Carolina State Bar,
one of whom shall be a family law specialist; and three citizens knowledgeable about mediation,
one of whom shall be appointed by the Governor, one by the General Assembly upon the
recommendation of the Speaker of the House of Representatives in accordance with G.S.
120-121, and one by the General Assembly upon the recommendation of the President Pro
Tempore of the Senate in accordance with G.S. 120-121. Members shall initially serve four-year
terms, except that one judge, one mediator, one attorney, and the citizen member appointed by
the Governor, shall be appointed for an initial term of two years. Incumbent members as of
September 30, 1998 shall serve the remainder of the terms to which they were appointed.
Members appointed to newly-created membership positions effective October 1, 1998 shall serve
initial terms of two years. Thereafter, members shall serve three-year terms and shall be
ineligible to serve more than two consecutive terms. The Chief Justice shall designate one of the
members to serve as chair for a two-year term. Members of the Commission shall be
compensated pursuant to G.S. 138-5.

Vacancies shall be filled for unexpired terms and full terms in the same manner as
incumbents were appointed. Appointing authorities may receive and consider suggestions and
recommendations of persons for appointment from the Dispute Resolution Commission, the
Family Law, Litigation, and Dispute Resolution Sections of the North Carolina Bar Association,
the North Carolina Association of Professional Family Mediators, the North Carolina Conference
of Clerks of Superior Court, the North Carolina Conference of Court Administrators, the
Mediation Network of North Carolina, the Dispute Resolution Committee of the Supreme Court,
the Conference of Chief District Court Judges, the Conference of Superior Court Judges, the
Director of the Administrative Office of the Courts, and the Child Custody Mediation Advisory
Committee of the Administrative Office of the Courts.

(d) An administrative fee, not to exceed two hundred dollars ($200.00), may be charged
by the Administrative Office of the Courts to applicants for certification and annual renewal of
certification for mediators and mediation training programs operating under this Article. The fees
collected may be used by the Director of the Administrative Office of the Courts to establish and
maintain the operations of the Commission and its staff. Notwithstanding the provisions of G.S.
143C-1-2(b), certification and renewal fees collected by the Dispute Resolution Commission are
nonreverting and are only to be used at the direction of the Commission.

(e) The chair of the Commission may employ an executive secretary and other staff as
necessary to assist the Commission in carrying out its duties. The chair may also employ special
counsel or call upon the Attorney General to furnish counsel to assist the Commission in
conducting hearings pursuant to its certification or qualification and regulatory responsibilities.
Special counsel or counsel furnished by the Attorney General may present the evidence in
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support of a denial or revocation of certification or qualification or a complaint against a
mediator, other neutral, training program, or trainers or staff affiliated with a program. Special
counsel or counsel furnished by the Attorney General may also represent the Commission when
its final determinations are the subject of an appeal.

()] In connection with any investigation or hearing conducted pursuant to an application
for certification or qualification of any mediator, other neutral, or training program, or conducted
pursuant to any disciplinary matter, the chair of the Dispute Resolution Commission or his/her
designee, may:

1) Administer oaths and affirmations;

2 Sign and issue subpoenas in the name of the Dispute Resolution Commission
or direct its executive secretary to issue such subpoenas on its behalf requiring
attendance and the giving of testimony by witnesses and the production of
books, papers, and other documentary evidence;

3) Apply to the General Court of Justice, Superior Court Division, for any order
necessary to enforce the power conferred in this section.

(9) The General Court of Justice, Superior Court Division, may enforce subpoenas issued
in the name of the Dispute Resolution Commission and requiring attendance and the giving of
testimony by witnesses and the production of books, papers, and other documentary evidence.

() The Commission shall keep confidential all information in its files pertaining to the
certification of mediators, the qualification of other neutrals, the certification or qualification of
training programs for mediators or other neutrals, and the renewal of such certifications and
qualifications. However, disciplinary matters reported by an applicant for certification or
qualification, a mediator, other neutral, trainer, or manager shall be treated as a complaint as set
forth below. The Commission shall also keep confidential the identity of those persons
requesting informal guidance or the issuance of formal advisory opinions from the Commission
or its staff.

Unless an applicant, mediator, other neutral, or training program trainer or manager requests
otherwise, all information in the Commission's disciplinary files pertaining to a complaint
regarding the conduct of an applicant, mediator, other neutral, trainer, or manager shall remain
confidential until such time as a preliminary investigation is completed and a determination is
made that probable cause exists to believe that the applicant, mediator, neutral, trainer, or
manager's words or actions:

(1)  Violate standards for the conduct of mediators or other neutrals;

(2 Violate other standards of professional conduct to which the applicant,
mediator, neutral, trainer, or manager is subject;

3) Violate program rules; or

4) Consist of conduct or actions that are inconsistent with good moral character
or reflect a lack of fitness to serve as a mediator, other neutral, trainer, or
manager.

The Commission may publish names, contact information, and biographical information for
mediators, neutrals, and training programs that have been certified or qualified.

0] The Commission shall conduct its initial review of all applications for certification
and certification renewal or qualification and qualification renewal in private. The Commission
shall also conduct its initial review of complaints regarding the qualifications of any certified
mediator, other neutral, or training program, but not involving issues of ethics or conduct, in
private. Appeals of denials of applications for certification, qualification, or renewal and appeals
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of revocations of certification or qualification for reasons that do not relate to ethics or conduct,
shall be heard by the Commission in private unless the applicant, certified mediator, qualified
neutral, or certified or qualified training program requests a public hearing.

() The Commission shall conduct in private its initial review of all matters relating to
the ethics or conduct of an applicant for certification, qualification, or renewal of certification or
qualification or the ethics or conduct of a mediator, other neutral, trainer, or training program
manager. If an applicant appeals the Commission's initial determination that sanctions be
imposed, the hearing of such appeal by the Commission shall be open to the public, except that
for good cause shown, the presiding officer may exclude from the hearing room all persons
except the parties, counsel, and those engaged in the hearing. No hearing shall be closed to the
public over the objection of an applicant, mediator, other neutral, trainer, or training program
manager.

(k)  Appeals of final determinations by the Commission to deny certification or renewal
of certification, to revoke certification, or to discipline a mediator, trainer, or training program
manager shall be filed in the General Court of Justice, Wake County Superior Court Division.
Notice of appeal shall be filed within 30 days of the date of the Commission's decision. (1995, c.
500, s. 1; 1998-212, s. 16.19(b), (c); 2005-167, ss. 2, 4; 2007-387, ss. 2, 3; 2010-169, s. 21(b);
2011-145, s. 15.5; 2011-411, 5. 5.)

§ 7A-38.3. Prelitigation mediation of farm nuisance disputes.
@ Definitions. — As used in this section:

1) "Farm nuisance dispute” means a claim that the farming activity of a farm
resident constitutes a nuisance.
2 "Farm resident™ means a person holding an interest in fee, under a real estate

contract, or under a lease, in land used for farming activity when that person
manages the operations on the land.

3) "Farming activity" means the cultivation of farmland for the production of
crops, fruits, vegetables, ornamental and flowering plants, and the utilization
of farmland for the production of dairy, livestock, poultry, and all other forms
of agricultural products having a domestic or foreign market.

4) "Mediator" means a neutral person who acts to encourage and facilitate a
resolution of a farm nuisance dispute.

(5) "Nuisance” means an action that is injurious to health, indecent, offensive to
the senses, or an obstruction to the free use of property.

(6) "Party" means any person having a dispute with a farm resident.

@) "Person” means a natural person, or any corporation, trust, or limited

partnership as defined in G.S. 59-102.

(b) Voluntary Mediation. — The parties to a farm nuisance dispute may agree at any time
to mediation of the dispute under the provisions of this section.

(c) Mandatory Mediation. — Prior to bringing a civil action involving a farm nuisance
dispute, a farm resident or any other party shall initiate mediation pursuant to this section. If a
farm resident or any other party brings an action involving a farm nuisance dispute, this action
shall, upon the motion of any party prior to trial, be dismissed without prejudice by the court
unless any one or more of the following apply:

(1)  The dispute involves a claim that has been brought as a class action.
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2 The nonmoving party has satisfied the requirements of this section and such is
indicated in a mediator's certification issued under subsection (g) of this
section.

3) The court finds that a mediator improperly failed to issue a certification
indicating that the nonmoving party satisfied the requirements of this section.

4) The court finds good cause for a failure to attempt mediation. Good cause
includes, but is not limited to, a determination that the time delay required for
mediation would likely result in irreparable harm or that injunctive relief is
otherwise warranted.

(d) Initiation of Mediation. — Prelitigation mediation of a farm nuisance dispute shall be
initiated by filing a request for mediation with the clerk of superior court in a county in which the
action may be brought. The Administrative Office of the Courts shall prescribe a request for
mediation form. The party filing the request for mediation also shall mail a copy of the request
by certified mail, return receipt requested, to each party to the dispute. The clerk shall provide
each party with a list of mediators certified by the Dispute Resolution Commission. If the parties
agree in writing to the selection of a mediator from that list, the clerk shall appoint that mediator
selected by the parties. If the parties do not agree on the selection of a mediator, the party filing
the request for mediation shall bring the matter to the attention of the clerk, and a mediator shall
be appointed by the senior resident superior court judge. The clerk shall notify the mediator and
the parties of the appointment of the mediator.

(e Mediation Procedure. — Except as otherwise expressly provided in this section,
mediation under this section shall be conducted in accordance with the provisions for mediated
settlement of civil cases in G.S. 7A-38.1 and G.S. 7A-38.2 and rules and standards adopted
pursuant to those sections. The Supreme Court may adopt additional rules and standards to
implement this section, including an exemption from the provisions of G.S. 7A-38.1 for cases in
which mediation was attempted under this section.

()] Waiver of Mediation. — The parties to the dispute may waive the mediation required
by this section by informing the mediator of their waiver in writing. No costs shall be assessed to
any party if all parties waive mediation prior to the occurrence of an initial mediation meeting.

(9) Certification That Mediation Concluded. — Immediately upon a waiver of mediation
under subsection (f) of this section or upon the conclusion of mediation, the mediator shall
prepare a certification stating the date on which the mediation was concluded and the general
results of the mediation, including, as applicable, that the parties waived the mediation, that an
agreement was reached, that mediation was attempted but an agreement was not reached, or that
one or more parties, to be specified in the certification, failed or refused without good cause to
attend one or more mediation meetings or otherwise participate in the mediation. The mediator
shall file the original of the certification with the clerk and provide a copy to each party. Each
party to the mediation has satisfied the requirements of this section upon the filing of the
certification, except any party specified in the certification as having failed or refused to attend
one or more mediation meetings or otherwise participate. The sanctions in G.S. 7A-38.1(g) do
not apply to prelitigation mediation conducted under this section.

(h) Time Periods Tolled. — Any applicable statutes of limitations relating to a farm
nuisance dispute shall be tolled upon the filing of a request for mediation under this section, until
30 days after the date on which the mediation is concluded as set forth in the mediator's
certification, or if the mediator fails to set forth such date, until 30 days after the filing of the
certification under subsection (g) of this section. The filing of a request for prelitigation
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mediation under subsection (d) of this section does not constitute the commencement or the
bringing of an action involving a farm nuisance dispute. (1995, c. 500, s. 1; 2013-314, s. 2.)

§ 7A-38.3A. Prelitigation mediation of insurance claims.

€)) Initiation of Mediation. — Prelitigation mediation of an insurance claim may be
initiated by an insurer that has provided the policy limits in accordance with G.S. 58-3-33 by
filing a request for mediation with the clerk of superior court in a county in which the action may
be brought. The insurer also shall mail a copy of the request by certified mail, return receipt
requested, to the person who requested the information under G.S. 58-3-33.

(b) Costs of Mediation. — Costs of mediation, including the mediator's fees, shall be
borne by the insurer and claimant equally. When an attorney represents a party to the mediation,
that party shall pay his or her attorneys' fees.

(©) Mediation Procedure. — Except as otherwise expressly provided in this section,
mediation under this section shall be conducted in accordance with the provisions for mediated
settlement of civil cases in G.S. 7A-38.1 and G.S. 7A-38.2, and rules and standards adopted
pursuant to those sections. The Supreme Court may adopt additional rules and standards to
implement this section, including an exemption from the provisions of G.S. 7A-38.1 for cases in
which mediation was attempted under this section.

(d) Certification That Mediation Concluded. — Upon the conclusion of mediation, the
mediator shall prepare a certification stating the date on which the mediation was concluded and
the general results of the mediation, including, as applicable, that an agreement was reached, that
mediation was attempted but an agreement was not reached, or that one or more parties, to be
specified in the certification, failed or refused without good cause to attend one or more
mediation meetings or otherwise participate in the mediation. The mediator shall file the original
of the certification with the clerk and provide a copy to each party. Each party to the mediation
has satisfied the requirements of this section upon the filing of the certification, except any party
specified in the certification as having failed or refused to attend one or more mediation meetings
or otherwise participate. The sanctions in G.S. 7A-38.1(g) do not apply to prelitigation mediation
conducted under this section.

(e) Time Periods Tolled. — Time periods relating to the filing of a claim or the taking of
other action with respect to an insurance claim, including any applicable statutes of limitations,
shall be tolled upon the filing of a request for mediation under this section, until 30 days after the
date on which the mediation is concluded as set forth in the mediator's certification or, if the
mediator fails to set forth such date, until 30 days after the filing of the certification under
subsection (d) of this section.

()] Medical Malpractice Claims Excluded. — This section does not apply to claims
seeking recovery for medical malpractice. (2003-307, s. 2.)

8 7A-38.3B. Mediation in matters within the jurisdiction of the clerk of superior court.

@) Purpose. — The General Assembly finds that the clerk of superior court in the General
Court of Justice should have the discretion and authority to order that mediation be conducted in
matters within the clerk's jurisdiction in order to facilitate a more economical, efficient, and
satisfactory resolution of those matters.

(b) Enabling Authority. — The clerk of superior court may order that mediation be
conducted in any matter in which the clerk has exclusive or original jurisdiction, except for
matters under Chapters 45 and 48 of the General Statutes and except in matters in which the
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jurisdiction of the clerk is ancillary. The Supreme Court may adopt rules to implement this
section. Such mediations shall be conducted pursuant to this section and the Supreme Court rules
as adopted.

(© Attendance. — In those matters ordered to mediation pursuant to this section, the
following persons or entities, along with their attorneys, may be ordered by the clerk to attend
the mediation:

Q) Named parties.

2 Interested persons, meaning persons or entities who have a right, interest, or
claim in the matter; heirs or devisees in matters under Chapter 28A of the
General Statutes, next of kin under Chapter 35A of the General Statutes, and
other persons or entities as the clerk deems necessary for the adjudication of
the matter. The meaning of "interested person™ may vary according to the
issues involved in the matter.

3) Nonparty participants, meaning any other person or entity identified by the
clerk as possessing useful information about the matter and whose attendance
would be beneficial to the mediation.

4) Fiduciaries, meaning persons or entities who serve as fiduciaries, as that term
is defined by G.S. 36A-22.1, of named parties, interested persons, or nonparty
participants.

Any person or entity ordered to attend a mediation shall be notified of its date, time, and
location and shall attend unless excused by rules of the Supreme Court or by order of the clerk.
No one attending the mediation shall be required to make a settlement offer or demand that it
deems contrary to its best interests.

(d) Selection of Mediator. — Persons ordered to mediation pursuant to this section have
the right to designate a mediator in accordance with rules promulgated by the Supreme Court
implementing this section. Upon failure of those persons to agree upon a designation within the
time established by rules of the Supreme Court, a mediator certified by the Dispute Resolution
Commission pursuant to those rules shall be appointed by the clerk.

(e Immunity. — Mediators acting pursuant to this section shall have judicial immunity in
the same manner and to the same extent as a judge of the General Court of Justice, except that
mediators may be disciplined in accordance with procedures adopted by the Supreme Court
pursuant to G.S. 7A-38.2.

U] Costs of Mediation. — Costs of mediation under this section shall be borne by the
named parties, interested persons, and fiduciaries ordered to attend the mediation. The rules
adopted by the Supreme Court implementing this section shall set out the manner in which costs
shall be paid and a method by which an opportunity to participate without cost shall be afforded
to persons found by the clerk to be unable to pay their share of the costs of mediation. Costs may
only be assessed against the estate of a decedent, the estate of an adjudicated or alleged
incompetent, a trust corpus, or against a fiduciary upon the entry of a written order making
specific findings of fact justifying the taxing of costs.

(9) Inadmissibility of Negotiations. — Evidence of statements made or conduct occurring
during a mediation conducted pursuant to this section, whether attributable to any participant,
mediator, expert, or neutral observer, shall not be subject to discovery and shall be inadmissible
in any proceeding in the matter or other civil actions on the same claim, except in:

1) Proceedings for sanctions pursuant to this section;

2 Proceedings to enforce or rescind a written and signed settlement agreement;
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3 Incompetency, guardianship, or estate proceedings in which a mediated
agreement is presented to the clerk;

4) Disciplinary proceedings before the North Carolina State Bar or any agency
established to enforce standards of conduct for mediators or other neutrals; or

5) Proceedings for abuse, neglect, or dependency of a juvenile, or for abuse,
neglect, or exploitation of an adult, for which there is a duty to report under
G.S. 7B-301 and Article 6 of Chapter 108A of the General Statutes,
respectively.

No evidence otherwise discoverable shall be inadmissible merely because it is presented or
discussed in mediation.

As used in this section, the term "neutral observer" includes persons seeking mediator
certification, persons studying dispute resolution processes, and persons acting as interpreters.

(h) Testimony. — No mediator or neutral observer shall be compelled to testify or produce
evidence concerning statements made and conduct occurring in anticipation of, during, or as a
follow-up to the mediation in any civil proceeding for any purpose, including proceedings to
enforce or rescind a settlement of the matter except to attest to the signing of any agreements
reached in mediation, and except in:

1) Proceedings for sanctions pursuant to this section;

2) Disciplinary proceedings before the North Carolina State Bar or any agency
established to enforce standards of conduct for mediators or other neutrals; or

3) Proceedings for abuse, neglect, or dependency of a juvenile, or for abuse,
neglect, or exploitation of an adult, for which there is a duty to report under
G.S. 7B-301 and Article 6 of Chapter 108A of the General Statutes,
respectively.

Q) Agreements. — In matters before the clerk in which agreements are reached in a
mediation conducted pursuant to this section, or during one of its recesses, those agreements
shall be treated as follows:

1) Where as a matter of law, a matter may be resolved by agreement of the
parties, a settlement is enforceable only if it has been reduced to writing and
signed by the parties against whom enforcement is sought.

@) In all other matters before the clerk, including guardianship and estate matters,
all agreements shall be delivered to the clerk for consideration in deciding the
matter.

() Sanctions. — Any person ordered to attend a mediation conducted pursuant to this
section and rules of the Supreme Court who, without good cause, fails to attend the mediation or
fails to pay any or all of the mediator's fee in compliance with this section and the rules
promulgated by the Supreme Court to implement this section, is subject to the contempt powers
of the clerk and monetary sanctions. The monetary sanctions may include the payment of fines,
attorneys' fees, mediator fees, and the expenses and loss of earnings incurred by persons
attending the mediation. If the clerk imposes sanctions, the clerk shall do so, after notice and a
hearing, in a written order, making findings of fact and conclusions of law. An order imposing
sanctions is reviewable by the superior court in accordance with G.S. 1-301.2 and G.S. 1-301.3,
as applicable, and thereafter by the appellate courts in accordance with G.S. 7A-38.1(Q).

(K) Authority to Supplement Procedural Details. — The clerk of superior court shall make
all those orders just and necessary to safeguard the interests of all persons and may supplement
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all necessary procedural details not inconsistent with rules adopted by the Supreme Court
implementing this section. (2005-67, s. 1; 2008-194, s. 8(b); 2015-57, s. 2.)

§ 7A-38.3C: Repealed by Session Laws 2007-491, s. 4, effective August 21, 2007.

§ 7A-38.3D. Mediation in matters within the jurisdiction of the district criminal courts.

€)) Purpose. — The General Assembly finds that it is in the public interest to promote high
standards for persons who mediate matters in district criminal court. To that end, a program of
certification for these mediators shall be established in judicial districts designated by the
Dispute Resolution Commission and the Director of the Administrative Office of the Courts and
in which the chief district court judge, the district attorney, and the community mediation center
agree to participate. This section does not supersede G.S. 7A-38.5.

(b) Enabling Authority. — In each district, the court may encourage mediation for any
criminal district court action pending in the district, and the district attorney may delay
prosecution of those actions so that the mediation may take place.

(© Program Administration. — A community mediation center established under G.S.
7A-38.5 and located in a district designated under subsection (a) of this section shall assist the
court in administering a program providing mediation services in district criminal court cases. A
community mediation center may assist in the screening and scheduling of cases for mediation
and provide certified volunteer or staff mediators to conduct district criminal court mediations.

(d) Rules of Procedure. — The Supreme Court shall adopt rules to implement this section.
Each mediation shall be conducted pursuant to this section and the Supreme Court Rules as
adopted.

(e) Mediator Authority. — In the mediator's discretion, any person whose presence and
participation may assist in resolving the dispute or addressing any issues underlying the
mediation may be permitted to attend and participate. The mediator shall have discretion to
exclude any individual who seeks to attend the mediation but whose participation the mediator
deems would be counterproductive. Lawyers for the participants may attend and participate in
the mediation.

()] Mediator Qualification. — The Supreme Court shall establish requirements for the
certification or qualification of mediators serving under this section. The Court shall also
establish requirements for the qualification of training programs and trainers, including
community mediation center staff, that train these mediators. The Court shall also adopt rules
regulating the conduct of these mediators and trainers.

(9) Oversight and Evaluation. — The Supreme Court may require community mediation
centers and their volunteer or staff mediators to collect and report caseload statistics, referral
sources, fees collected, and any other information deemed essential for program oversight and
evaluation purposes.

() Immunity. — A mediator under this section has judicial immunity in the same manner
and to the same extent as a judge of the General Court of Justice, except that a mediator may be
disciplined in accordance with procedures adopted by the Supreme Court. A community
mediation center and its staff involved in supplying volunteer or staff mediators or other
personnel to schedule cases or perform other duties under this section are immune from suit in
any civil action, except in any case of willful or wanton misconduct.
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Q) Confidentiality. — Any memorandum, work note, or product of the mediator and any
case file maintained by a community mediation center acting under this section and any mediator
certification application are confidential.

() Inadmissibility of Negotiations. — Evidence of any statement made and conduct
occurring during a mediation under this section shall not be subject to discovery and shall be
inadmissible in any proceeding in the action from which the mediation arises. Any participant in
a mediation conducted under this section, including the mediator, may report to law enforcement
personnel any statement made or conduct occurring during the mediation process that threatens
or threatened the safety of any person or property. A mediator has discretion to warn a person
whose safety or property has been threatened. No evidence otherwise discoverable is
inadmissible for the reason it is presented or discussed in a mediated settlement conference or
other settlement proceeding under this section.

(K) Testimony. — No mediator or neutral observer present at the mediation shall be
compelled to testify or produce evidence concerning statements made and conduct occurring in
or related to a mediation conducted under this section in any proceeding in the same action for
any purpose, except in:

1) Proceedings for abuse, neglect, or dependency of a juvenile, or for abuse,
neglect, or exploitation of an adult, for which there is a duty to report under
G.S. 7B-301 and Article 6 of Chapter 108A of the General Statutes,
respectively.

2) Disciplinary proceedings before the North Carolina State Bar or any agency
established to enforce standards of conduct for mediators.

3) Proceedings in which the mediator acts as a witness pursuant to subsection (j)
of this section.

(4)  Trials of a felony, during which a presiding judge may compel the disclosure
of any evidence arising out of the mediation, excluding a statement made by
the defendant in the action under mediation, if it is to be introduced in the trial
or disposition of the felony and the judge determines that the introduction of
the evidence is necessary to the proper administration of justice and the
evidence cannot be obtained from any other source.

Q) Written Agreements. — Any agreement reached in mediation is enforceable only if it
has been reduced to writing and signed by the parties against whom enforcement is sought. A
non-attorney mediator may assist parties in reducing the agreement to writing.

(m)  Dismissal Fee. — Where an agreement has been reached in mediation and the case will
be dismissed, the defendant shall pay to the clerk the dismissal fee of court set forth in G.S.
7A-38.7. By agreement, all or any portion of the fee may be paid by a person other than the
defendant.

(n) Definitions. — As used in this section, the following definitions apply:

1) Court. — A district court judge, a district attorney, or the designee of a district
court judge or district attorney.

2 Neutral observer. — Includes any person seeking mediator certification, any
person studying any dispute resolution process, and any person acting as an
interpreter. (2007-387, s. 1; 2012-194, s. 63.3(b); 2015-57, s. 3.)

8 7A-38.3E. Mediation of public records disputes.
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@) Voluntary Mediation. — The parties to a public records dispute under Chapter 132 of
the General Statutes may agree at any time prior to filing a civil action under Chapter 132 of the
General Statutes to mediation of the dispute under the provisions of this section. Mediation of a
public records dispute shall be initiated by filing a request for mediation with the clerk of
superior court in a county in which the action may be brought.

(b) Mandatory Mediation. — Subsequent to filing a civil action under Chapter 132 of the
General Statutes, a person shall initiate mediation pursuant to this section. Such mediation shall
be initiated no later than 30 days from the filing of responsive pleadings with the clerk in the
county where the action is filed.

(© Initiation of Mediation. — The Administrative Office of the Courts shall prescribe a
request for mediation form. The party filing the request for mediation shall mail a copy of the
request by certified mail, return receipt requested, to each party to the dispute. The clerk shall
provide each party with a list of mediators certified by the Dispute Resolution Commission. If
the parties agree in writing to the selection of a mediator from that list, the clerk shall appoint
that mediator selected by the parties. If the parties do not agree on the selection of a mediator, the
party filing the request for mediation shall bring the matter to the attention of the clerk, and a
mediator shall be appointed by the senior resident superior court judge. The clerk shall notify the
mediator and the parties of the appointment of the mediator.

(d) Mediation Procedure. — Except as otherwise expressly provided in this section,
mediation under this section shall be conducted in accordance with the provisions for mediated
settlement of civil cases in G.S. 7A-38.1 and G.S. 7A-38.2 and rules and standards adopted
pursuant to those sections. The Supreme Court may adopt additional rules and standards to
implement this section, including an exemption from the provisions of G.S. 7A-38.1 for cases in
which mediation was attempted under this section.

(e Waiver of Mediation. — The parties to the dispute may waive the mediation required
by this section by informing the mediator of the parties' waiver in writing. No costs shall be
assessed to any party if all parties waive mediation prior to the occurrence of an initial mediation
meeting.

U] Certification That Mediation Concluded. — Immediately upon a waiver of mediation
under subsection (e) of this section or upon the conclusion of mediation, the mediator shall
prepare a certification stating the date on which the mediation was concluded and the general
results of the mediation, including, as applicable, that the parties waived the mediation, that an
agreement was reached, that mediation was attempted but an agreement was not reached, or that
one or more parties, to be specified in the certification, failed or refused without good cause to
attend one or more mediation meetings or otherwise participate in the mediation. The mediator
shall file the original of the certification with the clerk and provide a copy to each party.

(9) Time Periods Tolled. — Time periods relating to the filing of a claim or the taking of
other action with respect to a public records dispute, including any applicable statutes of
limitations, shall be tolled upon the filing of a request for mediation under this section, until 30
days after the date on which the mediation is concluded as set forth in the mediator's
certification, or if the mediator fails to set forth such date, until 30 days after the filing of the
certification under subsection (f) of this section.

() [Other Remedies Not Affected.] — Nothing in this section shall prevent a party
seeking production of public records from seeking injunctive or other relief, including
production of public records prior to any scheduled mediation. (2010-169, s. 21(a).)
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8 7A-38.3F. Prelitigation mediation of condominium and homeowners association disputes.

@ Definitions. — The following definitions apply in this section:

1) Association. — An association of unit or lot owners organized as allowed
under North Carolina law, including G.S. 47C-3-101 and G.S. 47F-3-101.

2 Dispute. — Any matter relating to real estate under the jurisdiction of an
association about which the member and association cannot agree. The term
"dispute” does not include matters expressly exempted in subsection (b) of
this section.

3) Executive board. — The body, regardless of name, designated in the
declaration to act on behalf of an association.

4) Mediator. — A neutral person who acts to encourage and facilitate a resolution
of a dispute between an association and a member.

5) Member. — A person who is a member of an association of unit or lot owners
organized as allowed under North Carolina law, including G.S. 47C-3-101
and G.S. 47F-3-101.

(6) Party or parties. — An association or member who is involved in a dispute, as
that term is defined in subdivision (2) of this subsection.

(b) Voluntary Prelitigation Mediation. — Prior to filing a civil action, the parties to a
dispute arising under Chapter 47C of the General Statutes (North Carolina Condominium Act),
Chapter 47F of the General Statutes (North Carolina Planned Community Act), or an
association's declaration, bylaws, or rules and regulations are encouraged to initiate mediation
pursuant to this section. However, disputes related solely to a member's failure to timely pay an
association assessment or any fines or fees associated with the levying or collection of an
association assessment are not covered under this section.

(© Initiation of Mediation. — Either an association or a member may contact the North
Carolina Dispute Resolution Commission or the Mediation Network of North Carolina for the
name of a mediator or community mediation center. Upon contacting a mediator, either the
association or member may supply to the mediator the physical address of the other party, or the
party's representative, and the party's telephone number and e-mail address, if known. The
mediator shall contact the party, or the party's representative, to notify him or her of the request
to mediate. If the parties agree to mediate, they shall request in writing that the mediator
schedule the mediation. The mediator shall then notify the parties in writing of the date, time,
and location of the mediation, which shall be scheduled not later than 25 days after the mediator
receives the written request from the parties.

(d) Mediation Procedure. — The following procedures shall apply to mediation under this
section:

(1)  Attendance. — The mediator shall determine who may attend mediation. The
mediator may require the executive board or a large group of members to
designate one or more persons to serve as their representatives in the
mediation.

2 All parties are expected to attend mediation. The mediator may allow a party
to participate in mediation by telephone or other electronic means if the
mediator determines that the party has a compelling reason to do so.

(€)) If the parties cannot reach a final agreement in mediation because to do so
would require the approval of the full executive board or the approval of a
majority or some other percentage of the members of the association, the
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mediator may recess the mediation meeting to allow the executive board or
members to review and vote on the agreement.

(e) Decline Mediation. — Either party to a dispute may decline mediation under this
section. If either party declines mediation after mediation has been initiated under subsection (c)
of this section but mediation has not been held, the party declining mediation shall inform the
mediator and the other party in writing of his or her decision to decline mediation. No costs shall
be assessed to any party if either party declines mediation prior to the occurrence of an initial
mediation meeting.

()] Costs of Mediation. — The costs of mediation, including the mediator's fees, shall be
shared equally by the parties unless otherwise agreed to by the parties. Fees shall be due and
payable at the end of each mediation meeting. When an attorney represents a party to the
mediation, that party shall pay his or her attorneys' fees.

(9) Certification That Mediation Concluded. — Upon the conclusion of mediation, the
mediator shall prepare a certification stating the date on which the mediation was concluded and
a statement that an agreement was reached or that mediation was attempted but an agreement
was not reached. If both parties participate in mediation and a cause of action involving the
dispute mediated is later filed, either party may file the certificate with the clerk of court, and the
parties shall not be required to mediate again under any provision of law.

(h) Inadmissibility of Evidence. — Evidence of statements made and conduct occurring
during mediation under this section shall not be subject to discovery and shall be inadmissible in
any proceeding in a civil action arising from the dispute which was the subject of that mediation;
except proceedings to enforce or rescind a settlement agreement reached at that mediation,
disciplinary proceedings before the State Bar or Dispute Resolution Commission, or proceedings
to enforce laws concerning juvenile or elder abuse. No evidence otherwise discoverable shall be
inadmissible merely because it is presented or discussed in a mediation under this section.

No mediator shall be compelled to testify or produce evidence concerning statements made
and conduct occurring in anticipation of, during, or as a follow-up to a mediation pursuant to this
section in any civil proceeding for any purpose, including proceedings to enforce or rescind the
settlement agreement; except in disciplinary hearings before the State Bar or Dispute Resolution
Commission and proceedings to enforce laws concerning juvenile or elder abuse, and except in
proceedings to enforce or rescind an agreement reached in a mediation under this section, but
only to attest to the signing of the agreement.

Q) Time Periods Tolled. — Time periods relating to the filing of a civil action, including
any applicable statutes of limitations or statutes of repose, with respect to a dispute described in
subsection (a) of this section, shall be tolled upon the initiation of mediation under this section
until 30 days after the date on which the mediation is concluded as set forth in the mediator's
certification. For purposes of this section, "initiation of mediation” shall be defined as the date
upon which both parties have signed the written request to schedule the mediation.

() Association Duty to Notify. — Each association shall, in writing, notify the members
of the association each year that they may initiate mediation under this section to try to resolve a
dispute with the association. The association shall publish the notice required in this subsection
on the association's Web site; but if the association does not have a Web site, the association
shall publish the notice at the same time and in the same manner as the names and addresses of
all officers and board members of the association are published as provided in G.S. 47C-3-103
and G.S. 47F-3-103. (2013-127,s.1.)
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§ 7A-38.4: Repealed by Session Laws 2001-320, s. 1.

8 7A-38.4A. Settlement procedures in district court actions.

@ The General Assembly finds that a system of settlement events should be established
to facilitate the settlement of district court actions involving equitable distribution, alimony, or
support and to make that litigation more economical, efficient, and satisfactory to the parties,
their representatives, and the State. District courts should be able to require parties to those
actions and their representatives to attend a pretrial mediated settlement conference or other
settlement procedure conducted under this section and rules adopted by the Supreme Court to
implement this section.

(b) The definitions in G.S. 7A-38.1(b)(2) and (b)(3) apply in this section.

(©) Any chief district court judge in a judicial district may order a mediated settlement
conference or another settlement procedure, as provided under subsection (g) of this section, for
any action pending in that district involving issues of equitable distribution, alimony, child or
post separation support, or claims arising out of contracts between the parties under G.S. 52-10,
G.S. 52-10.1, or Chapter 52B of the General Statutes. The chief district court judge may adopt
local rules that order settlement procedures in all of the foregoing actions and designate other
district court judges or administrative personnel to issue orders implementing those settlement
procedures. However, local rules adopted by a chief district court judge shall not be inconsistent
with any rules adopted by the Supreme Court.

(d) The parties to a district court action where a mediated settlement conference or other
settlement procedure is ordered, their attorneys, and other persons or entities with authority, by
law or contract, to settle a party's claim, shall attend the mediated settlement conference or other
settlement procedure, unless the rules ordering the settlement procedure provide otherwise. No
party or other participant in a mediated settlement conference or other settlement procedure is
required to make a settlement offer or demand that the party or participant deems contrary to that
party's or participant's best interests. Parties who have been victims of domestic violence may be
excused from physically attending or participating in a mediated settlement conference or other
settlement procedure.

(e) Any person required to attend a mediated settlement conference or other settlement
procedure under this section who, without good cause fails to attend or fails to pay any or all of
the mediator or other neutral's fee in compliance with this section is subject to the contempt
powers of the court and monetary sanctions imposed by a district court judge. A party seeking
sanctions against another party or person shall do so in a written motion stating the grounds for
the motion and the relief sought. The motion shall be served upon all parties and upon any
person against whom sanctions are being sought. The court may initiate sanction proceedings
upon its own motion by the entry of a show cause order. If the court imposes sanctions, it shall
do so, after notice and hearing, in a written order making findings of fact and conclusions of law.
An order imposing sanctions is reviewable upon appeal, and the entire record shall be reviewed
to determine whether the order is supported by substantial evidence.

U] The parties to a district court action in which a mediated settlement conference is to
be held under this section shall have the right to designate a mediator. Upon failure of the parties
to designate within the time established by the rules adopted by the Supreme Court, a mediator
shall be appointed by a district court judge.

(9) A chief district court judge or that judge's designee, at the request of a party and with
the consent of all parties, may order the parties to attend and participate in any other settlement
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procedure authorized by rules adopted by the Supreme Court or adopted by local district court
rules, in lieu of attending a mediated settlement conference. Neutrals acting under this section
shall be selected and compensated in accordance with rules adopted by the Supreme Court.
Nothing herein shall prohibit the parties from participating in other dispute resolution
procedures, including arbitration, to the extent authorized under State or federal law. Nothing
herein shall prohibit the parties from participating in mediation at a community mediation center
operating under G.S. 7A-38.5.

(h) Mediators and other neutrals acting under this section shall have judicial immunity in
the same manner and to the same extent as a judge of the General Court of Justice, except that
mediators and other neutrals may be disciplined in accordance with enforcement procedures
adopted by the Supreme Court under G.S. 7A-38.2.

Q) Costs of mediated settlement conferences and other settlement procedures shall be
borne by the parties. Unless otherwise ordered by the court or agreed to by the parties, the
mediator's fees shall be paid in equal shares by the parties. The rules adopted by the Supreme
Court shall set out a method whereby a party found by the court to be unable to pay the costs of
settlement procedures is afforded an opportunity to participate without cost to that party and
without expenditure of State funds.

() Evidence of statements made and conduct occurring in a mediated settlement
conference or other settlement proceeding conducted under this section, whether attributable to a
party, the mediator, other neutral, or a neutral observer present at the settlement proceeding, shall
not be subject to discovery and shall be inadmissible in any proceeding in the action or other
civil actions on the same claim, except:

1) In proceedings for sanctions under this section;

2 In proceedings to enforce or rescind a settlement of the action;

3) In disciplinary proceedings before the State Bar or any agency established to
enforce standards of conduct for mediators or other neutrals; or

4) In proceedings to enforce laws concerning juvenile or elder abuse.

As used in this subsection, the term "neutral observer" includes persons seeking mediator
certification, persons studying dispute resolution processes, and persons acting as interpreters.

No settlement agreement to resolve any or all issues reached at the proceeding conducted
under this section or during its recesses shall be enforceable unless it has been reduced to writing
and signed by the parties against whom enforcement is sought and in all other respects complies
with the requirements of Chapter 50 of the General Statutes. No evidence otherwise discoverable
shall be inadmissible merely because it is presented or discussed in a settlement proceeding.

No mediator, other neutral, or neutral observer present at a settlement proceeding under this
section, shall be compelled to testify or produce evidence concerning statements made and
conduct occurring in anticipation of, during, or as a follow-up to a mediated settlement
conference or other settlement proceeding pursuant to this section in any civil proceeding for any
purpose, including proceedings to enforce or rescind a settlement of the action, except to attest to
the signing of any agreements, and except proceedings for sanctions under this section,
disciplinary hearings before the State Bar or any agency established to enforce standards of
conduct for mediators or other neutrals, and proceedings to enforce laws concerning juvenile or
elder abuse.

(K) The Supreme Court may adopt standards for the certification and conduct of
mediators and other neutrals who participate in settlement procedures conducted under this
section. The standards may also regulate mediator training programs. The Supreme Court may
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adopt procedures for the enforcement of those standards. The administration of mediator
certification, regulation of mediator conduct, and decertification shall be conducted through the
Dispute Resolution Commission.

() An administrative fee not to exceed two hundred dollars ($200.00) may be charged by
the Administrative Office of the Courts to applicants for certification and annual renewal of
certification for mediators and mediator training programs operating under this section. The fees
collected may be used by the Director of the Administrative Office of the Courts to establish and
maintain the operations of the Commission and its staff. The administrative fee shall be set by
the Director of the Administrative Office of the Courts in consultation with the Dispute
Resolution Commission.

(m)  The Administrative Office of the Courts, in consultation with the Dispute Resolution
Commission, may require the chief district court judge of any district to report statistical data
about settlement procedures conducted under this section for administrative purposes.

(n) Nothing in this section or in rules adopted by the Supreme Court implementing this
section shall restrict a party's right to a trial by jury.

(o) The Supreme Court may adopt rules to implement this section. (1997-229, s. 1,
1998-212, s. 16.19(a); 1999-354, s. 6; 2000-140, s. 1; 2001-320, s. 2; 2001-487, s. 39; 2005-167,
s. 3; 2008-194, s. 8(c); 2015-57, s. 4.)

§ 7A-38.5. Community mediation centers.

@) The General Assembly finds that it is in the public interest to encourage the
establishment of community mediation centers, also known as dispute settlement centers or
dispute resolution centers, to support the work of these centers in facilitating communication,
understanding, reconciliation, and settlement of conflicts in communities, courts, and schools,
and to promote the widest possible use of these centers by the courts and law enforcement
officials across the State. A center may establish and charge fees for its services.

(b) Community mediation centers, functioning as or within nonprofit organizations and
local governmental entities, may receive referrals from courts, law enforcement agencies, and
other public entities for the purpose of facilitating communication, understanding, reconciliation,
and settlement of conflicts.

(© Each chief district court judge and district attorney shall encourage mediation for any
criminal district court action pending in the district when the judge and district attorney
determine that mediation is an appropriate alternative.

(d) Each chief district court judge shall encourage mediation for any civil district court
action pending in the district when the judge determines that mediation is an appropriate
alternative.

(e Except as provided in this subsection and subsection (f) of this section, each chief
district court judge and district attorney shall refer any misdemeanor criminal action in district
court that is generated by a citizen-initiated arrest warrant to the local mediation center for
resolution, except for (i) any case involving domestic violence; (ii) any case in which the judge
or the district attorney determine that mediation would be inappropriate; or (iii) any case being
tried in a county in which mediation services are not available. The mediation center shall have
30 days to resolve each case and report back to the court with a resolution. The district attorney
shall delay prosecution in order for the mediation to occur. If the case is not resolved through
mediation within 30 days of referral, the court may proceed with the case as a criminal action.
For purposes of this section, the term "citizen-initiated arrest warrant” means a warrant issued
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pursuant to G.S. 15A-304 by a magistrate or other judicial official based upon information
supplied through the oath or affirmation of a private citizen.

()] Any prosecutorial district may opt out of the mandatory mediation under subsection
(e) of this section if the district attorney files a statement with the chief district court judge
declaring that subsection shall not apply within the prosecutorial district. (1999-354, s. 1;
2011-145, s. 31.24(b); 2012-194, s. 63.3(a).)

§ 7A-38.6: Repealed by Session Laws 2014-100, s. 18B.1(g), effective July 1, 2014.

8 7A-38.7. Dispute resolution fee for cases resolved in mediation.

@) In each criminal case filed in the General Court of Justice that is resolved through
referral to a community mediation center, a dispute resolution fee shall be assessed in the sum of
sixty dollars ($60.00) per mediation to support the services provided by the community
mediation centers and the Mediation Network of North Carolina. Fees assessed under this section
shall be paid to the clerk of superior court in the county where the case was filed and remitted by
the clerk to the Mediation Network of North Carolina. The Mediation Network may retain up to
three dollars ($3.00) of this amount as an allowance for its administrative expenses. The
Mediation Network must remit the remainder of this amount to the community mediation center
that mediated the case. The court may waive or reduce a fee assessed under this section only
upon entry of a written order, supported by findings of fact and conclusions of law, determining
there is just cause to grant the waiver or reduction.

(b) Before providing the district attorney with a dismissal form, the community
mediation center shall require proof that the defendant has paid the dispute resolution fee as
required by subsection (a) of this section and shall attach the receipt to the dismissal form.
(2002-126, s. 29A.11(a); 2003-284, s. 13.13; 2011-145, s. 31.24(d); 2012-142, s. 16.6(a).)

8 7A-39. Cancellation of court sessions and closing court offices; extension of statutes of
limitations and other emergency orders in catastrophic conditions.

@ Cancellation of Court Sessions, Closing Court Offices. — In response to adverse
weather or other emergency situations, including catastrophic conditions, any session of any
court of the General Court of Justice may be cancelled, postponed, or altered by judicial officials,
and court offices may be closed by judicial branch hiring authorities, pursuant to uniform
statewide guidelines prescribed by the Director of the Administrative Office of the Courts. As
used in this section, "catastrophic conditions” means any set of circumstances that makes it
impossible or extremely hazardous for judicial officials, employees, parties, witnesses, or other
persons with business before the courts to reach a courthouse, or that creates a significant risk of
physical harm to persons in a courthouse, or that would otherwise convince a reasonable person
to avoid traveling to or being in a courthouse.

(b) Authority of Chief Justice. — When the Chief Justice of the North Carolina Supreme
Court determines and declares that catastrophic conditions exist or have existed in one or more
counties of the State, the Chief Justice may by order entered pursuant to this subsection:

Q) Extend, to a date certain no fewer than 10 days after the effective date of the
order, the time or period of limitation within which pleadings, motions,
notices, and other documents and papers may be timely filed and other acts
may be timely done in civil actions, criminal actions, estates, and special
proceedings in each county named in the order. The Chief Justice may enter

NC General Statutes - Chapter 7A Article 5 24



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 32 of 73

an order under this subsection during the catastrophic conditions or at any
time after such conditions have ceased to exist. The order shall be in writing
and shall become effective for each affected county upon the date set forth in
the order, and if no date is set forth in the order, then upon the date the order is
signed by the Chief Justice.

(2 Issue any emergency directives that, notwithstanding any other provision of
law, are necessary to ensure the continuing operation of essential trial or
appellate court functions, including the designation or assignment of judicial
officials who may be authorized to act in the general or specific matters stated
in the emergency order, and the designation of the county or counties and
specific locations within the State where such matters may be heard,
conducted, or otherwise transacted. The Chief Justice may enter such
emergency orders under this subsection in response to existing or impending
catastrophic conditions or their consequences. An emergency order under this
subsection shall expire the sooner of the date stated in the order, or 30 days
from issuance of the order, but the order may be extended in whole or in part
by the Chief Justice for additional 30-day periods if the Chief Justice
determines that the directives remain necessary.

(© In Chambers Jurisdiction Not Affected. — Nothing in this section prohibits a judge or
other judicial officer from exercising, during adverse weather or other emergency situations,
including catastrophic conditions, any in chambers or ex parte jurisdiction conferred by law upon
that judge or judicial officer, as provided by law. The effectiveness of any such exercise shall not
be affected by a determination by the Chief Justice that catastrophic conditions existed at the
time it was exercised.

(d) Nothing in this section shall be construed to abrogate or diminish the inherent judicial
powers of the Chief Justice or the Judicial Branch. (2000-166, s. 1; 2006-187, s. 6; 2009-516, s.
11.)
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2013

SESSION LAW 2014-100
SENATE BILL 744

AN ACT TO MAKE BASE BUDGET APPROPRIATIONS FOR CURRENT OPERATIONS
OF STATE DEPARTMENTS, INSTITUTIONS, AND AGENCIES, AND FOR OTHER
PURPOSES.

The General Assembly of North Carolina enacts:

PART I. INTRODUCTION AND TITLE OF ACT

TITLE OF ACT
SECTION 1.1. This act shall be known as "The Current Operations and Capital
Improvements Appropriations Act of 2014."

INTRODUCTION

SECTION 1.2. The appropriations made in this act are for maximum amounts
necessary to provide the services and accomplish the purposes described in the budget. Savings
shall be effected where the total amounts appropriated are not required to perform these
services and accomplish these purposes and, except as allowed by the State Budget Act, or this
act, the savings shall revert to the appropriate fund at the end of each fiscal year as provided in
G.S. 143C-1-2(b).

PART Il. CURRENT OPERATIONS AND EXPANSION GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1. Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes as
enumerated, are adjusted for the fiscal year ending June 30, 2015, according to the schedule
that follows. Amounts set out in parentheses are reductions from General Fund appropriations
for the 2014-2015 fiscal year.

Current Operations — General Fund 2014-2015
EDUCATION

Community Colleges System Office $ 24,423,804
Department of Public Instruction 58,874,986

University of North Carolina — Board of Governors

Appalachian State University

East Carolina University
Academic Affairs (620,650)
Health Affairs

Elizabeth City State University

Fayetteville State University

North Carolina Agricultural and Technical State University

North Carolina Central University

* S 7 4 4 -V - 3 %
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analysis in the defendant's trial and shall be in addition to any cost assessed

under subdivision (8a) of this subsection."
SECTION 18B.14.(b) This section becomes effective December 1, 2014, and
applies to fees assessed or collected on or after that date.

THREE-JUDGE PANEL TO RULE ON CLAIMS THAT AN ACT OF THE GENERAL
ASSEMBLY IS FACIALLY INVALID ON THE BASIS THAT THE ACT

VIOLATES THE NORTH CAROLINA CONSTITUTION OR FEDERAL LAW
SECTION 18B.16.(a) Article 26A of Chapter 1 of the General Statutes reads as
rewritten:
"Article 26A.
"Three-Judge Panel for Redistricting Shalenges:Challenges and
for Certain Challenges to State Laws.
"8 1-267.1. Three-judge panel for actions challenging plans apportioning or redistricting
State legislative or congressional distriets:districts; claims challenging the facial

validity of an act of the General Assembly.

@) Any action challenging the validity of any act of the General Assembly that
apportions or redistricts State legislative or congressional districts shall be filed in the Superior
Court of Wake County and shall be heard and determined by a three-judge panel of the
Superior Court of Wake County organized as provided by subsection (b) of this section.
(@l) Except as otherwise provided in subsection (a) of this section, any facial challenge

to the validity of an act of the General Assembly shall be transferred pursuant to G.S. 1A-1,

Rule 42(b)(4), to the Superior Court of Wake County and shall be heard and determined by a

three-judge panel of the Superior Court of Wake County, organized as provided by subsection

(b2) of this section.

(b) Whenever any person files in the Superior Court of Wake County any action
challenging the validity of any act of the General Assembly that apportions or redistricts State
legislative or congressional districts, a copy of the complaint shall be served upon the senior
resident superior court judge of Wake County, who shall be the presiding judge of the
three-judge panel required by subsection (a) of this section. Upon receipt of that complaint, the
senior resident superior court judge of Wake County shall notify the Chief Justice, who shall
appoint two additional resident superior court judges to the three-judge panel of the Superior
Court of Wake County to hear and determine the action. Before making those appointments,
the Chief Justice shall consult with the North Carolina Conference of Superior Court Judges,
which shall provide the Chief Justice with a list of recommended appointments. To ensure that
members of the three-judge panel are drawn from different regions of the State, the Chief
Justice shall appoint to the three-judge panel one resident superior court judge from the First
through Fourth Judicial Divisions and one resident superior court judge from the Fifth through
Eighth Judicial Divisions. In order to ensure fairness, to avoid the appearance of impropriety,
and to avoid political bias, no member of the panel, including the senior resident superior court
judge of Wake County, may be a former member of the General Assembly. Should the senior
resident superior court judge of Wake County be disqualified or otherwise unable to serve on
the three-judge panel, the Chief Justice shall appoint another resident superior court judge of
Wake County as the presiding judge of the three-judge panel. Should any other member of the
three-judge panel be disqualified or otherwise unable to serve on the three-judge panel, the
Chief Justice shall appoint as a replacement another resident superior court judge from the
same group of judicial divisions as the resident superior court judge being replaced.

(bl) Any facial challenge to the validity of an act of the General Assembly filed in the

Superior Court of Wake County, other than a challenge to plans apportioning or redistricting

State legislative or congressional districts that shall be heard pursuant to subsection (b) of this

section, or any claim transferred to the Superior Court of Wake County pursuant to subsection

(al) of this section, shall be assigned by the senior resident Superior Court Judge of Wake

County to a three-judge panel established pursuant to subsection (b2) of this section.
(b2) For each challenge to the validity of statutes and acts subject to subsection (al) of

this section, the Chief Justice of the Supreme Court shall appoint three resident superior court

judges to a three-judge panel of the Superior Court of Wake County to hear the challenge. The

Chief Justice shall appoint a presiding judge of each three-judge panel. To ensure that members

of each three-judge panel are drawn from different reqions of the State, the Chief Justice shall

appoint to each three-judge panel one resident superior court judge from the First, Second, or
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Fourth Judicial Division, one resident superior court judge from the Seventh or Eighth Judicial
Division, and one resident superior court judge from the Third, Fifth, or Sixth Judicial Division.
Should any member of a three-judge panel be disqualified or otherwise unable to serve on the
three-judge panel or be removed from the panel at the discretion of the Chief Justice, the Chief
Justice shall appoint as a replacement another resident superior court judge from the same
group of judicial divisions as the resident superior court judge being replaced.

(c) No order or judgment shall be entered affecting the validity of any act of the
General Assembly that apportions or redistricts State legislative or congressional districts
districts, or finds that an act of the General Assembly is facially invalid on the basis that the act
violates the North Carolina Constitution or federal law, except by the-a three-judge panel of the
Superior Court of Wake County organized as provided by subsection (b) or subsection (b2) of
this section. In the event of disagreement among the three resident superior court judges
comprising the-a three-judge panel, then the opinion of the majority shall prevail.

(d) This section applies only to civil proceedings. Nothing in this section shall be
deemed to apply to criminal proceedings, to proceedings under Chapter 15A of the General
Statutes, to proceedings making a collateral attack on any judgment entered in a criminal
proceeding, or to appeals from orders of the trial courts pertaining to civil proceedings filed by
a taxpayer pursuant to G.S. 105-241.17."

SECTION 18B.16.(b) G.S. 1-81.1 reads as rewritten:

"§ 1-81.1. Venue in apportionment or redistricting eases-cases; certain_injunctive relief
actions.

@) Venue lies exclusively with the Wake County Superior Court in any action
concerning any act of the General Assembly apportioning or redistricting State legislative or
congressional distriets-Hes-exelusively-with-the-Wake-County-Superior-Geurt.districts.

(@l) Venue lies exclusively with the Wake County Superior Court with regard to any
claim seeking an order or judgment of a court, either final or interlocutory, to restrain the
enforcement, operation, or execution of an act of the General Assembly, in whole or in part,
based upon an allegation that the act of the General Assembly is facially invalid on the basis
that the act violates the North Carolina Constitution or federal law. Pursuant to
G.S.1-267.1(al) and G.S. 1-1A, Rule 42(b)(4), claims described in this subsection that are
filed or raised in courts other than Wake County Superior Court or that are filed in Wake
County Superior Court shall be transferred to a three-judge panel of the Wake County Superior
Court if, after all other questions of law in the action have been resolved, a determination as to
the facial validity of an act of the General Assembly must be made in order to completely
resolve any issues in the case.

(b) Any action brought concerning an act of the General Assembly apportioning or
redistricting the State legislative or congressional districts shall be filed in the Superior Court of
Wake County."

SECTION 18B.16.(c) G.S. 1A-1, Rule 42, reads as rewritten:

"Rule 42. Consolidation; separate trials.

€)) Consolidation. — Except as provided in subdivision (b)(2) of this section, when
actions involving a common question of law or fact are pending in one division of the court, the
judge may order a joint hearing or trial of any or all the matters in issue in the actions; he may
order all the actions consolidated; and he may make such orders concerning proceedings
therein as may tend to avoid unnecessary costs or delay. When actions involving a common
question of law or fact are pending in both the superior and the district court of the same
county, a judge of the superior court in which the action is pending may order all the actions
consolidated, and he may make such orders concerning proceedings therein as may tend to
avoid unnecessary costs or delay.

(b) Separate trials. —

1) The court may in furtherance of convenience or to avoid prejudice and shall
for considerations of venue upon timely motion order a separate trial of any
claim, cross-claim, counterclaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims, counterclaims, third-party
claims, or issues.

2 Upon motion of any party in an action that includes a claim commenced
under Article 1G of Chapter 90 of the General Statutes involving a managed
care entity as defined in G.S.90-21.50, the court shall order separate
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discovery and a separate trial of any claim, cross-claim, counterclaim, or
third-party claim against a physician or other medical provider.

3) Upon motion of any party in an action in tort wherein the plaintiff seeks
damages exceeding one hundred fifty thousand dollars ($150,000), the court
shall order separate trials for the issue of liability and the issue of damages,
unless the court for good cause shown orders a single trial. Evidence relating
solely to compensatory damages shall not be admissible until the trier of fact
has determined that the defendant is liable. The same trier of fact that tries
the issues relating to liability shall try the issues relating to damages.

4 Pursuant to G.S. 1-267.1, any facial challenge to the validity of an act of the
General Assembly, other than a challenge to plans apportioning or
redistricting State legislative or congressional districts, shall be heard by a
three-judge panel in the Superior Court of Wake County if a claimant raises
such a challenge in the claimant's complaint or amended complaint in any
court in this State, or if such a challenge is raised by the defendant in the
defendant's answer, responsive pleading, or within 30 days of filing the
defendant's answer or responsive pleading. In that event, the court shall, on
its own motion, transfer that portion of the action challenging the validity of
the act of the General Assembly to the Superior Court of Wake County for
resolution by a three-judge panel if, after all other matters in the action have
been resolved, a determination as to the facial validity of an act of the
General Assembly must be made in order to completely resolve any matters
in_the case. The court in which the action originated shall maintain
jurisdiction over all matters other than the challenge to the act's facial
validity and shall stay all matters that are contingent upon the outcome of the
challenge to the act's facial validity pending a ruling on that challenge and
until all appeal rights are exhausted. Once the three-judge panel has ruled
and all appeal rights have been exhausted, the matter shall be transferred or
remanded to the three-judge panel or the trial court in which the action
originated for resolution of any outstanding matters, as appropriate."

SECTION 18B.16.(d) G.S. 1A-1, Rule 62, reads as rewritten:

"Rule 62. Stay of proceedings to enforce a judgment.

@ Automatic stay; exceptions — Injunctions and receiverships. — Except as otherwise
stated herein, no execution shall issue upon a judgment nor shall proceedings be taken for its
enforcement until the expiration of the time provided in the controlling statute or rule of
appellate procedure for giving notice of appeal from the judgment. Unless otherwise ordered by
the court, an interlocutory or final judgment in an action for an injunction or in a receivership
action shall not be stayed during the period after its entry and until an appeal is taken or during
the pendency of an appeal. The provisions of section (c) govern the suspending, modifying,
restoring, or granting of an injunction during the pendency of an appeal.

(b) Stay on motion for new trial or for judgment. — In its discretion and on such
conditions for the security of the adverse party as are proper, the court may stay the execution
of or any proceedings to enforce a judgment pending the disposition of a motion for a new trial
or to alter or amend a judgment made pursuant to Rule 59, or of a motion for relief from a
judgment or order made pursuant to Rule 60, or of a motion for judgment made pursuant to
Rule 50, or of a motion for amendment to the findings or for additional findings made pursuant
to Rule 52(b). If the time provided in the controlling statute or rule of appellate procedure for
giving notice of appeal from the judgment had not expired before a stay under this subsection
was entered, that time shall begin to run immediately upon the expiration of any stay under this
section, and no execution shall issue nor shall proceedings be taken for enforcement of the
judgment until the expiration of that time.

(©) Injunction pending appeal. — When an appeal is taken from an interlocutory or final
judgment granting, dissolving, or denying an injunction, the court in its discretion may
suspend, modify, restore, or grant an injunction during the pendency of the appeal upon such
terms as to bond or otherwise as it considers proper for the security of the rights of the adverse
party.

(d) Stay upon appeal. — When an appeal is taken, the appellant may obtain a stay of
execution, subject to the exceptions contained in section (a), by proceeding in accordance with
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and subject to the conditions of G.S. 1-289, G.S. 1-290, G.S. 1-291, G.S. 1-292, G.S. 1-293,
G.S. 1-294, and G.S. 1-295.

When stay is had by giving supersedeas bond, the bond may be given at or after the time of
filing the notice of appeal or of procuring the order allowing the appeal as the case may be, and
stay is then effective when the supersedeas bond is approved by the court.

(e Stay in favor of North Carolina, city, county, local board of education, or agency
thereof. — When an appeal is taken by the State of North Carolina, or a city or a county thereof,
a local board of education, or an officer in his official capacity or agency thereof or by direction
of any department or agency of the State of North Carolina or a city or county thereof or a local
board of education and the operation or enforcement of the judgment is stayed, no bond,
obligation, or other security shall be required from the appellant.

()] Power of appellate court not limited. — The provisions of this rule do not limit any
power of an appellate court or of a judge or justice thereof to stay proceedings during the
pendency of an appeal or to suspend, modify, restore, or grant an injunction during the
pendency of an appeal or to make any order appropriate to preserve the status quo or the
effectiveness of the judgment subsequently to be entered.

(0) Stay of judgment as to multiple claims or multiple parties. — When a court has
ordered a final judgment under the conditions stated in Rule 54(b), the court may stay
enforcement of that judgment until the entering of a subsequent judgment or judgments and
may prescribe such conditions as are necessary to secure the benefit thereof to the party in
whose favor the judgment is entered.

(h)  Right to immediate interlocutory appeal of order granting or denying injunctive
relief in as-applied constitutional challenge. — Notwithstanding any other provision of law, a
party shall have the right of immediate appeal (i) from an adverse ruling by a trial court
granting or denying interlocutory, temporary, or permanent injunctive or declaratory relief
restraining the State or a political subdivision of the State from enforcing the operation or
execution of an act of the General Assembly as applied against a party in a civil action or (ii)
from an adverse ruling by a trial court denying a motion to stay an injunction restraining the
State or a political subdivision of the State from enforcing the operation or execution of an act
of the General Assembly as applied against a party in a civil action. This subsection only
applies where the State or a political subdivision of the State is a party in the civil action. This
subsection does not apply to facial challenges heard by a three-judge panel pursuant to G.S. 1-
267.1."

SECTION 18B.16.(e) G.S. 7A-27 reads as rewritten:
"8 7TA-27. Appeals of right from the courts of the trial divisions.

(@l) Appeal lies of right directly to the Supreme Court from any order or judgment of a
court, either final or interlocutory, that holds that an act of the General Assembly is facially
invalid on the basis that the act violates the North Carolina Constitution or federal law. Nothing
in this section shall be deemed to apply to appeals from orders of the trial courts pertaining to
criminal proceedings, to proceedings under Chapter 15A of the General Statutes, to
proceedings making a collateral attack on any judgment entered in a criminal proceeding, or to
appeals from orders of the trial courts pertaining to civil proceedings filed by a taxpayer
pursuant to G.S. 105-241.17.

(b) Appeal lies of right directly to the Court of Appeals in any of the following cases:

1) From any final judgment of a superior court, other than the one described in
subsection (a) of this section, or one based on a plea of guilty or nolo
contendere, including any final judgment entered upon review of a decision
of an administrative agency, except for a final judgment entered upon review
of a court martial under G.S. 127A-62.

2 From any final judgment of a district court in a civil action.

3) From any interlocutory order or judgment of a superior court or district court
in a civil action or proceeding which does any of the following:

a. Affects a substantial right.
b. In effect determines the action and prevents a judgment from which
an appeal might be taken.

C. Discontinues the action.
d. Grants or refuses a new trial.
e. Determines a claim prosecuted under G.S. 50-19.1.
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f. Grants temporary injunctive relief restraining the State or a political
subdivision of the State from enforcing the operation or execution of
an act of the General Assembly as applied against a party in a civil
action. This subsection only applies where the State or a political
subdivision of the State is a party in the civil action. This subsection
does not apply to facial challenges to an act's validity heard by a
three-judge panel pursuant to G.S. 1-267.1.

4) From any other order or judgment of the superior court from which an

appeal is authorized by statute.”

SECTION 18B.16.(f) G.S. 1-267.1(b2), as enacted in subsection (a) of this section,
becomes effective September 1, 2014. The remainder of this section is effective when it
becomes law and applies to any claim filed on or after that date or asserted in an amended
pleading on or after that date that asserts that an act of the General Assembly is either facially
invalid or invalid as applied to a set of factual circumstances on the basis that the act violates
the North Carolina Constitution or federal law.

LEGAL AID REPORT

SECTION 18B.17. As a condition of continued receipt of funding through revenue
from court fees, Legal Aid of North Carolina shall report quarterly beginning October 1, 2014,
to the Chairs of the House of Representatives and Senate Appropriations Committees and the
Fiscal Research Division. The report shall include the cases in the public record in which Legal
Aid has appeared as counsel, including a description of the type of case and its ongoing status.
The report shall also provide sufficiently detailed information about the focus of investigations
and the ways in which resources are being expended, to the extent permissible under the law, to
demonstrate that funds provided under the Access to Civil Justice Act are being used within the
eligibility limitations of G.S. 7A-474.3. This portion of the report detailing investigations and
use of resources shall also include a list of all site visits conducted by Legal Aid personnel,
with sufficient information even in the case of confidential information to identify the nature of
the visit and the type of site visited. Finally, the report shall describe Legal Aid's efforts to
more effectively bring legal services to North Carolina.

PART XIX. DEPARTMENT OF CULTURAL RESOURCES

CAP GRANTS FROM STATE AID TO LIBRARIES FUND

SECTION 19.2. The Department of Cultural Resources shall not allocate a grant to
any municipal or single-county library from the Aid to Public Libraries Fund that exceeds four
hundred thousand dollars ($400,000) for the 2014-2015 fiscal year.

QUEEN ANNE'S REVENGE PROJECT SPECIAL FUND

SECTION 19.4. Part 1 of Article 2 of Chapter 143B of the General Statutes is
amended by adding a new section to read:
"8 143B-53.3. Queen Anne's Revenge Project.

(a) Fund. — The Queen Anne's Revenge Project Special Fund is created as a special,
interest-bearing revenue fund within the Department of Cultural Resources, Office of Archives
and History. The Fund shall consist of all receipts derived from private donations, grant funds,
and earned revenue. The monies in the Fund may be used only for contracted services, personal
services and operations, conference and meeting expenses, travel, staff salaries, operations for
laboratory needs, museum exhibits, and other administrative costs related to the Queen Anne's
Revenge Project. The staff of the Office of Archives and History and the Department of
Cultural Resources shall determine how the funds will be used for the purposes of the Queen
Anne's Revenge Project, and those funds are hereby appropriated for those purposes.

(b)  Application. — This section applies to the Queen Anne's Revenge, the historic
shipwreck owned by the State and managed by the Department of Cultural Resources, Office of
Archives and History.

©) Reports. — The Department of Cultural Resources shall submit a report by
September 30 of each year to the Joint Legislative Commission on Governmental Operations,
the House of Representatives Appropriations Subcommittee on General Government, the
Senate Appropriations Committee on General Government and Information Technology, and
the Fiscal Research Division. This report shall include the source and amount of all funds
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modifications made to the 2014-2015 budget prior to sine die adjournment of the 2013 Regular
Session.

SECTION 38.3.(b) The Director of the Fiscal Research Division of the Legislative
Services Commission shall send a copy of the report issued pursuant to this section to the
Director of the Budget. The report shall be published on the General Assembly's Internet Web
site for public access.

MOST TEXT APPLIES ONLY TO 2014-2015 FISCAL YEAR

SECTION 38.4. Except for statutory changes or other provisions that clearly
indicate an intention to have effects beyond the 2014-2015 fiscal year, the textual provisions of
this act apply only to funds appropriated for, and activities occurring during, the 2014-2015
fiscal year.

EFFECT OF HEADINGS

SECTION 38.5. The headings to the parts and sections of this act are a
convenience to the reader and are for reference only. The headings do not expand, limit, or
define the text of this act, except for effective dates referring to a part.

APPROPRIATIONS LIMITATIONS AND DIRECTIONS APPLY

SECTION 38.6.(a) Except where expressly repealed or amended by this act, the
provisions of S.L. 2013-360, S.L. 2013-363, S.L. 2013-364, and S.L. 2013-397 remain in
effect.

SECTION 38.6.(b) Notwithstanding any modifications by this act in the amounts
appropriated, except where expressly repealed or amended, the limitations and directions for
the 2014-2015 fiscal year in S.L. 2013-360, S.L. 2013-363, S.L. 2013-364, and S.L. 2013-397
that applied to appropriations to particular agencies or for particular purposes apply to the
newly enacted appropriations and budget reductions of this act for those same particular
purposes.

SEVERABILITY

SECTION 38.7. If any section or provision of this act is declared unconstitutional
or invalid by the courts, it does not affect the validity of this act as a whole or any part other
than the part so declared to be unconstitutional or invalid.

EFFECTIVE DATE

SECTION 38.8. Except as otherwise provided, this act becomes effective
July 1, 2014.

In the General Assembly read three times and ratified this the 2" day of August,
2014.

s/ Chad Barefoot
Presiding Officer of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Pat McCrory
Governor

Approved 9:10 a.m. this 7" day of August, 2014
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2013

SESSION LAW 2014-102
SENATE BILL 853

AN ACT TO MODERNIZE THE BUSINESS COURT BY MAKING TECHNICAL,
CLARIFYING, AND ADMINISTRATIVE CHANGES TO THE PROCEDURES FOR
COMPLEX BUSINESS CASES, TO STREAMLINE THE PROCESS OF CORPORATE
REORGANIZATION UTILIZING HOLDING COMPANIES, AND TO ESTABLISH A
BUSINESS COURT MODERNIZATION SUBCOMMITTEE OF THE JOINT
LEGISLATIVE ECONOMIC DEVELOPMENT AND GLOBAL ENGAGEMENT
OVERSIGHT COMMITTEE.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 7A-27 reads as rewritten:

"8 7TA-27. Appeals of right from the courts of the trial divisions.

@ Appeal lies of right directly to the Supreme Court in any of the following cases:
alLAll cases in which the defendant is convicted of murder in the first degree
and the judgment of the superior court includes a sentence of death.

(2) From any final judgment in a case designated as a mandatory complex
business case pursuant to G.S.7A-45.4 or designated as a discretionary
complex business case pursuant to Rule 2.1 of the General Rules of Practice
for the Superior and District Courts.

3) From any interlocutory order of a Business Court Judge that does any of the
following:

a. Affects a substantial right.
b. In effect determines the action and prevents a judgment from which
an appeal might be taken.
Discontinues the action.
d. Grants or refuses a new trial.
(b) Appeal lies of right directly to the Court of Appeals in any of the following cases:
1) From any final judgment of a superior court, other than the one described in
subsection (a) of this section, or one based on a plea of guilty or nolo
contendere, including any final judgment entered upon review of a decision
of an administrative agency, except for a final judgment entered upon review
of a court martial under G.S. 127A-62.
(2 From any final judgment of a district court in a civil action.
3) From any interlocutory order or judgment of a superior court or district court
in a civil action or proceeding which-that does any of the following:
a. Affects a substantial right.

Qe

b. In effect determines the action and prevents a judgment from which
an appeal might be taken.

C. Discontinues the action.

d. Grants or refuses a new trial.

e. Determines a claim prosecuted under G.S. 50-19.1.

4 From any other order or Judgment of the superior court from which an
appeal is authorized by statute."
SECTION 2. G.S. 7A-45.3 reads as rewritten:
"§ 7A-45.3. Superior court judges designated for complex business cases.
The Chief Justice may exercise the authority under rules of practice prescribed pursuant to
G.S. 7A-34 to designate one or more of the special superior court judges authorized by
G.S. 7A-45.1 to hear and decide complex business cases as prescribed by the rules of practice.
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Any judge so designated shall be known as a Business Court Judge and shall preside in the
Business Court. If there is more than one business court judge, the Chief Justice may designate
one of them as the Senior Business Court Judge. If there is no designation by the Chief Justice,
the judge with the longest term of service on the court shall serve as Senior Business Court
Judge until the Chief Justice makes an appointment to the position._The presiding Business
Court Judge shall issue a written opinion in connection with any order granting or denying a
motion under G.S. 1A-1, Rule 12, 56, 59, or 60, or any order finally disposing of a complex
business case, other than an order effecting a settlement agreement or jury verdict."”
SECTION 3. G.S. 7A-45.4 reads as rewritten:

"§ 7A-45.4. Designation of complex business cases.

@) A-—mandatory-complex—business-ease—s-Any party may designate as a mandatory
complex business case an action that involves a material issue related te:to any of the

following:
(1)

Dlsputes involving the law

governing corporations, except charitable and religious organizations
gualified under G.S.55A-1-40(4) on the grounds of religious purpose,
partnerships, and limited liability companies, including disputes arising
under Chapters 55, 55A, 55B, 57D, and 59 of the General Statutes.

(2)  SeeuritiesHaw—including-proxy-disputes-and-tender-offer-disputes:Disputes
involving securities, including disputes arising under Chapter 78A of the
General Statutes.

3) Antitrustlaw—execept—claims—based—solely—on—unfaircompetition—under
G-S75-11.Disputes involving antitrust law, including dlsputes arising
under Chapter 75 of the General Statutes that do not arise solely under
G.S. 75- 1 1 or Artrcle 2 of Chapter 75 of the General Statutes

4) 3

Dlsputes |nvoIV|nq trademark Iaw

including disputes arising under Chapter 80 of the General Statutes.

(5)  htelectual-property—taw —including—software—licensing—disputes-Disputes
involving the ownership, use, licensing, lease, installation, or performance of
intellectual property, including computer software, software applications,
information _ technology and systems, data and data security,

pharmaceuticals, biotechnoloqy products,_ and bioscience technologies.

Disputes involving trade secrets, including disputes arising under Article 24

of Chapter 66 of the General Statutes.

Contract disputes in which all of the following conditions are met:

a. At least one plaintiff and at least one defendant is a corporation,
partnership, or limited liability company, including any entity
authorized to transact business in North Carolina under Chapter 55,
55A, 55B, 57D, or 59 of the General Statutes.

= 3@

b. The complaint asserts a claim for breach of contract or seeks a
declaration of rights, status, or other legal relations under a contract.
C. The amount in controversy computed in accordance with

G.S. 7A-243 is at least one million dollars ($1,000,000).

d. All parties consent to the designation.
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The followmq actlons shaII be de5|qnated as

mandatory complex business cases:

(1)  An action involving a material issue related to tax law that has been the
subject of a contested tax case for which judicial review is requested under
G.S. 105-241.16, or a civil action under G.S. 105-241.17 containing a
constitutional challenge to a tax statute, shall be designated as a mandatory
complex business case by the petitioner or plaintiff.

(2)  An action described in subdivision (1), (2), (3), (4), (5), or (8) of subsection
(a) of this section in which the amount in controversy computed in
accordance with G.S. 7A-243 is at least five million dollars ($5,000,000)
shall be designated as a mandatory complex business case by the party
whose pleading caused the amount in controversy to equal or exceed five
million dollars ($5,000,000).

(3)  An action involving requlation of pole attachments brought pursuant to
G.S. 62-350 shall be designated as a mandatory complex business case by
the plaintiff.

(© A party designating an action as a mandatory complex business case shall file a
Notice of Designation in the Superior Court in which the action has been filed, shall
contemporaneously serve the notice on each opposing party or counsel and on the Special
Superior Court Judge for Complex Business Cases who is then the senior Business Court
Judge, and shall contemporaneously send a copy of the notice by e-mail to the Chief Justice of
the Supreme Court for approval of the designation of the action as a mandatory complex
business case. The Notice of Designation shall, in good faith and based on information
reasonably available, succinctly state the basis of the designation and include a certificate by or
on behalf of the designating party that the civil action meets the criteria for designation as a
mandatory complex business case pursuant to subsection (a) or (b) of this section.

(d) The Notice of Designation shall be filed:

1) By the plaintiff, the third-party plaintiff, or the petitioner for judicial review
contemporaneously with the filing of the complaint, third-party complaint,
or the petition for judicial review in the action.

2) By any intervenor when the intervenor files a motion for permission to
intervene in the action.

3) By any defendant or any other party within 30 days of receipt of service of
the pleading seeking relief from the defendant or party.

4) By any party whose pleading caused the amount in controversy computed in
accordance with G.S.7A-243 to equal or exceed five million dollars
($5,000,000) contemporaneously with the filing of that pleading.

(e Within 30 days after service of the Notice of Designation, any other party may, in
good faith, file and serve an opposition to the designation of the action as a mandatory complex
business case. The opposition to the designation of the action shall assert all grounds on which
the party opposing designation objects to the designation, and any grounds not asserted shall be
deemed conclusively waived. Within 30 days after the entry of an order staying a pending
action pursuant to subsection (g) of this section, any party opposing the stay shall file an
objection with the Business Court asserting all grounds on which the party objects to the case
proceeding in the Business Court, and any grounds not asserted shall be deemed conclusively
waived. Based on the opposition or ex-mere-metu-on its own motion, the Business Court Judge
may-shall rule by written order on the opposition or objection and determine that-whether the
action should net-be designated as a mandatory complex business case. If a party disagrees with

the decision, the party may appeal to-the-ChiefJustice-ofthe-Supreme-Ceurt.in accordance with
G.S. 7A- 27(a)

()] Once a designation is filed under subsection (d) of this section, and after preliminary
approval by the Chief Justice, a case shall be designated and administered a complex business
case. All proceedings in the action shall be before the Business Court Judge to whom it has
been assigned unless and until an order has been entered under subsection (e) of this section
ordering that the case not be designated a mandatory complex business case or the Chief Justice
revokes approval. If complex business case status is revoked or denied, the action shall be
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treated as any other civil action, unless it is designated as an exceptional civil case or a
discretionary complex business case pursuant to Rule 2.1 of the General Rules of Practice for
the Superior and District Courts.

[(s)] If an action required to be designated as a mandatory complex business case
pursuant to subsection (b) of this section is not so designated, the Superior Court in which the
action has been filed shall, by order entered sua sponte, stay the action until it has been
designated as a mandatory complex business case by the party required to do so in accordance
with subsection (b) of this section.

(h) Nothing in this section is intended to permit actions for personal injury grounded in
tort to be designated as mandatory complex business cases or to confer, enlarge, or diminish the
subject matter jurisdiction of any court."

SECTION 4. G.S. 7A-305 reads as rewritten:
"8 7A-305. Costs in civil actions.

@) In every civil action in the superior or district court, except for actions brought

under Chapter 50B of the General Statutes, shall be assessed:

(2) For support of the General Court of Justice, the sum of one hundred eighty
dollars ($180.00) in the superior court and the sum of one hundred thirty
dollars ($130.00) in the district court except that if the case is assigned to a

magistrate the sum shall be eighty dollars ($80.00). H-a-case-is-assighed-to-a
spectal-supertorcoriudge-as-a-complex-business-case-vnder 6.5 7A-453;

If a case |s de5|qnated

as a mandatory complex business case under G.S. 7A 45.4, upon assignment
to a Business Court Judge, the party filing the designation shall pay an
additional one thousand one hundred dollars ($1,100) for support of the
General Court of Justice. If a case is designated as a complex business case
under Rule 2.1 and Rule 2.2 of the General Rules of Practice for the Superior
and District Courts, upon assignment to a Business Court Judge, the plaintiff
shall pay an additional one thousand one hundred dollars ($1,100) for
support of the General Court of Justice. Sums collected under this
subdivision shall be remitted to the State Treasurer. The State Treasurer shall
remit the sum of one dollar and fifty cents ($1.50) of each fee collected
under this subdivision to the North Carolina State Bar for the provision of
services described in G.S. 7A-474.4, and ninety-five cents ($.95) of each fee
collected under this subdivision to the North Carolina State Bar for the
provision of services described in G.S. 7A-474.19.

(d) The following expenses, when incurred, are assessable or recoverable, as the case
may be. The expenses set forth in this subsection are complete and exclusive and constitute a
limit on the trial court’s discretion to tax costs pursuant to G.S. 6-20:

('1'2) The fee assessed pursuant to subdivision (2) of subsection (a) of this section
upon assignment of a case to a special superior court judge as a complex
business case.

SECTION 5. G.S. 7A-343 reads as rewritten:
"§ 7A-343. Duties of Director.
The Director is the Administrative Officer of the Courts, and the Director's duties include
all of the following:

(8) Prepare and submit an annual report on the work of the Judicial Department
to the Chief Justice, and transmit a copy to each member of the General
Assembly. The annual report shall include the activities of each North
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(8a)

Carolina Business Court site, including the number of new, closed, and
pending cases, the average age of pending cases, and the annual
expenditures for the prior fiscal year.

Prepare and submit a semiannual report on the activities of each North

"

Carolina business court site to the Chief Justice and to each member of the
General Assembly. The semiannual report required under this subdivision
shall be separate from the report required under subdivision (8) of this
section and shall include the total number of civil cases pending in each
business court site over three years after being designated as a mandatory
complex business case, motions pending over six months after being filed,
and civil cases in which bench trials have been concluded for over six
months without entry of judgment, including any accompanying explanation
provided by the Business Court.

SECTION 6.(a) Article 11 of Chapter 55 of the General Statutes is amended by
adding a new section to read:
"§ 55-11-11. Merger to effect a holding company reorganization.

(a) The following definitions apply in this section:

@)
(2)

B EE=

"Company official" has the same meaning as in G.S. 57D-1-03.

"Constituent corporation" means the original corporation incorporated under
the laws of this State or limited liability company organized under the laws
of this State that is a party to a merger that is intended to create a holding
company structure under a plan of merger that satisfies the requirements of
this section.

"Holding company" means a corporation incorporated under the laws of this
State or limited liability company organized under the laws of this State that
from its incorporation or organization until consummation of a merger
governed by this section was at all times a direct or indirect wholly owned
subsidiary of the constituent corporation and whose capital stock is issued in
the merger.

"Manager" has the same meaning as in G.S. 57D-1-03.

"Organizational documents” means the articles of incorporation of a
corporation or the articles of organization of a limited liability company.
"Surviving entity" means the corporation incorporated under the laws of this
State or limited liability company organized under the laws of this State that
is the surviving entity in a merger of a constituent corporation with or into a
single direct or indirect wholly owned subsidiary of the constituent
corporation, which immediately following the merger is a direct or indirect
wholly owned subsidiary of the holding company.

(b)  Notwithstanding the requirements of G.S. 55-11-03, unless expressly required by its

articles of incorporation, no vote of shareholders of a constituent corporation is required to

authorize a merger with or into a single direct or indirect wholly owned subsidiary of the

constituent corporation if all of the following conditions are satisfied:

@)

@A)

“4)

SL2014-102

The constituent corporation and the direct or indirect wholly owned
subsidiary of the constituent corporation are the only constituent entities to
the merger.

Each share or fraction of a share of the capital stock of the constituent
corporation outstanding immediately prior to the effective time of the merger
is converted in the merger into a share or equal fraction of a share of capital
stock of a holding company having the same designations, rights, powers,
and preferences, and the qualifications, limitations, and restrictions thereof,
as the share or fraction of a share of the capital stock of the constituent
corporation being converted in the merger.

The holding company and the constituent corporation are both corporations
of this State and the direct or indirect wholly owned subsidiary that is the
other constituent entity to the merger is a corporation or limited liability
company of this State.

The articles of incorporation and bylaws of the holding company
immediately following the effective time of the merger contain provisions
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(9]

SIC

(8)

identical to the articles of incorporation and bylaws of the constituent
corporation immediately prior to the effective time of the merger other than
provisions, if any, regarding any of the following:

The incorporator or incorporators.

The corporate name.

The reqistered office and agent.

The initial board of directors and the initial subscribers for shares.
Any provisions contained in any amendment to the articles of
incorporation that were necessary to effect a change, exchange,
reclassification, subdivision, combination, or cancellation of stock, if
the change, exchange, reclassification, subdivision, combination, or
cancellation has become effective.

As a result of the merger the constituent corporation or its successor
becomes or remains a direct or indirect wholly owned subsidiary of the
holding company.

The directors of the constituent corporation become or remain the directors
of the holding company upon the effective time of the merger.

Except as provided in subsections (c) and (d) of this section, the
organizational documents of the surviving entity immediately following the
effective time of the merger contain provisions identical to the articles of
incorporation of the constituent corporation immediately prior to the
effective time of the merger other than provisions, if any, regarding any of

the following:

| || [T

a. The incorporator or incorporators.

b. The corporate or entity name.

C. The registered office and agent.

d. The initial board of directors and the initial subscribers for shares.

e. References to members rather than stockholders or shareholders.

f. References to interests, units, or other similar terms rather than stock
or shares.

g. References to managers, managing members, or other members of
the governing body rather than directors.

h. Any provisions contained in _any amendment to the articles of

incorporation that were necessary to effect a change, exchange,
reclassification, subdivision, combination, or cancellation of stock, if
the change, exchange, reclassification, subdivision, combination, or
cancellation has become effective.
The shareholders of the constituent corporation do not recognize gain or loss
for United States federal income tax purposes as determined by the board of
directors of the constituent corporation.

Notwithstanding the provisions of subdivision (7) of subsection (b) of this section, if

the organizational documents of the surviving entity do not contain the following provisions,

they shall be amended in the merger to contain provisions requiring all of the following:

Page 6

@)

Any act or transaction by or involving the surviving entity, other than the
election or removal of directors or managers, managing members, or other
members of the governing body of the surviving entity, that requires for its
adoption under this Chapter or its organizational documents the approval of
the shareholders or members of the surviving entity shall, by specific
reference to this subsection, require, in addition, the approval of the
shareholders of the holding company, or any successor by merger, by the
same vote as is required by this Chapter or by the organizational documents
of the surviving entity. For purposes of this subdivision, any surviving entity
that is not a corporation shall include in the amendment a requirement that
the approval of the shareholders of the holding company be obtained for any
act or transaction by or involving the surviving entity, other than the election
or removal of directors or managers, managing members, or other members
of the governing body of the surviving entity, which would require the
approval of the shareholders of the surviving entity if the surviving entity
were a corporation subject to this Chapter.
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2 Any amendment of the organizational documents of a surviving entity that is
not a corporation that would, if adopted by a corporation subject to this
Chapter, be required to be included in the articles of incorporation of the
corporation shall, by specific reference to this subsection, require, in
addition, the approval of the shareholders of the holding company, or any
successor by merger, by the same vote as is required by this Chapter or by
the organizational documents of the surviving entity.

(3)  The business and affairs of a surviving entity that is not a corporation shall
be managed by or under the direction of a board of directors, board of
managers, or other governing body consisting of individuals who are subject
to the same fiduciary duties applicable to, and who are liable for breach of
those duties to the same extent as, directors of a corporation subject to this
Chapter.

(d) Notwithstanding the provisions of subdivision (7) of subsection (b) of this section,
the organizational documents of the surviving entity may be amended in the merger to reduce
the number of classes and shares of capital stock or other equity interests or units that the
surviving _entity is authorized to issue and to eliminate any provision authorized by
G.S. 55-8-06.

(e) Neither subsection (c) of this section nor any provision of a surviving entity's
organizational documents required by this section shall be deemed or construed to require
approval of the shareholders of the holding company to elect or remove directors or managers,
managing members, or other members of the governing body of the surviving entity.

(f) From and after the effective time of a merger adopted by a constituent corporation
by action of its board of directors and without any vote of shareholders pursuant to this section,
the following provisions apply:

(1)  To the extent the restrictions of Articles 9 and 9A of this Chapter applied to
the constituent corporation and its shareholders at the effective time of the
merger, such restrictions shall apply to the holding company and its
shareholders immediately after the effective time of the merger as though it
were the constituent corporation.

(2) If the corporate name of the holding company immediately following the
effective time of the merger is the same as the corporate name of the
constituent corporation immediately prior to the effective time of the merger,
the shares of capital stock of the holding company into which the shares of
capital stock of the constituent corporation are converted in the merger shall
be represented by the stock certificates that previously represented shares of
capital stock of the constituent corporation.

(3)  To the extent a shareholder of the constituent corporation immediately prior
to the merger had standing to institute or maintain derivative litigation on
behalf of the constituent corporation, nothing in this section limits or
extinguishes that standing.

(Q) If a plan of merger is adopted by a constituent corporation by action of its board of
directors and without any vote of shareholders pursuant to this section, but otherwise in
accordance with G.S.55-11-01, the secretary or assistant secretary of the constituent
corporation shall certify on the plan of merger that the plan has been adopted pursuant to this
section and that the conditions specified in subsection (b) of this section have been satisfied.
This certification on the plan of merger is not required if a certificate of merger or
consolidation is reqgistered in lieu of filing the plan of merger. The plan so adopted and certified
shall then be filed and become effective, in accordance with G.S. 55-11-05. That filing is a
representation by the person who executes the agreement that the facts stated in the certificate
remain true immediately prior to the filing.

(h) Except as otherwise provided in this section:

(1)  The provisions of G.S. 55-11-06(a) and G.S. 55-11-06(c) shall apply to any
merqer effected pursuant to this section.

(2)  The provisions of Article 13 of this Chapter shall not apply to any merger
effected pursuant to this section."

SECTION 6.(b) G.S. 55-11-06(a) reads as rewritten:

"8 55-11-06. Effect of merger or share exchange.

SL2014-102 Session Law 2014-102 Page 7



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 47 of 73

@) When a merger pursuant to G.S.55-11-01, 55-11-04, 55-11-07, er
55-11-0955-11-09, or 55-11-11 takes effect:

SECTION 7. G.S. 1A-1, Rule 8(a)(2) reads as rewritten:
"Rule 8. General rules of pleadings.

(2 A demand for judgment for the relief to which he deems himself entitled.
Relief in the alternative or of several different types may be demanded. In all
actions involving a material issue related to any of the subjects listed in
G.S. 7A-45.4(a)(1), (2), (3), (4), (5), or (8), the pleading shall state whether
or not relief is demanded for damages incurred or to be incurred in an
amount equal to or exceeding five million dollars ($5,000,000). In all
negligence actions, and in all claims for punitive damages in any civil action,
wherein the matter in controversy exceeds the sum or value of ten thousand
dollars ($10,000), the pleading shall not state the demand for monetary
relief, but shall state that the relief demanded is for damages incurred or to
be incurred in excess of ten thousand dollars ($10,000). However, at any
time after service of the claim for relief, any party may request of the
claimant a written statement of the monetary relief sought, and the claimant
shall, within 30 days after such service, provide such statement, which shall
not be filed with the clerk until the action has been called for trial or entry of
default entered. Such statement may be amended in the manner and at times
as provided by Rule 15."

SECTION 8.(a) A Subcommittee on Business Court Modernization
("Subcommittee™) is created within the Joint Legislative Economic Development and Global
Engagement Oversight Committee ("Committee™).

SECTION 8.(b) The Subcommittee shall consist of no fewer than six members,
with an equal number of Senate and House members appointed by the President Pro Tempore
of the Senate and the Speaker of the House of Representatives from among their respective
chambers' membership on the Committee. The President Pro Tempore of the Senate and the
Speaker of the House of Representatives shall each designate one member to serve as co-chairs
of the Subcommittee. The Subcommittee may meet at any time upon the call of either co-chair.
A co-chair or other member of the Subcommittee continues to serve until a successor is
appointed. Members of the Subcommittee serve at the pleasure of the appointing officer.

SECTION 8.(c) The Subcommittee may study the implementation of this act and
its efforts to modernize complex business cases and legislative improvement to the operations
and management of the General Court of Justice.

SECTION 8.(d) A quorum is a majority of members of the Subcommittee. No
action may be taken except by a majority vote at a meeting at which a quorum is present.

SECTION 8.(e) The Subcommittee, while in the discharge of its official duties,
may exercise all powers provided for under G.S. 120-19 and Article 5A of Chapter 120 of the
General Statutes. The Subcommittee may contract for professional, clerical, or consultant
services, as provided by G.S. 120-32.02.

SECTION 8.(f) Members of the Subcommittee shall receive per diem, subsistence,
and travel allowance as provided in G.S. 120-3.1, 138-5 and 138-6, as appropriate.

SECTION 8.(g) All expenses of the Subcommittee shall be paid from the
Legislative Services Commission's Reserve for Studies. Individual expenses of five thousand
dollars ($5,000) or less, including per diem, travel, and subsistence expenses of members of the
Subcommittee, and clerical expenses shall be paid upon the authorization of a co-chair of the
Subcommittee. Individual expenses in excess of five thousand dollars ($5,000) shall be paid
upon the written approval of the President Pro Tempore of the Senate and the Speaker of the
House of Representatives.

SECTION 8.(h) The Legislative Services Officer shall assign professional and
clerical staff to assist the Subcommittee in its work. The Director of Legislative Assistants of
the House of Representatives and the Director of Legislative Assistants of the Senate shall
assign clerical support staff to the Subcommittee.

SECTION 8.(i) The Subcommittee may submit an interim report on the results of
its study, including any proposed legislation, to the Committee at any time. The Subcommittee
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shall submit a final report on the results of its study, including any proposed legislation, to the
Committee prior to the convening of the 2015 General Assembly. The Committee shall submit
a final report of its findings and recommendations to the 2015 General Assembly by filing the
report with the President Pro Tempore of the Senate, the Speaker of the House of
Representatives, and the Legislative Library. The Subcommittee shall terminate upon the
convening of the 2015 General Assembly or upon the filing of its final report with the
Committee, whichever occurs first.

SECTION 9. Section 1 of this act becomes effective October 1, 2014, and applies
to actions designated as mandatory complex business cases on or after that date. Sections 3 and
4 of this act become effective October 1, 2014, and apply to actions commenced or petitions
filed on or after that date. Section 6 of this act becomes effective October 1, 2014, and applies
to plans of merger adopted on or after that date. Section 7 of this act is effective when it
becomes law and applies to actions commenced on or after that date. Unless otherwise
provided by this act, the remainder of this act is effective when it becomes law.

In the General Assembly read three times and ratified this the 2" day of August,
2014.

s/ Chad Barefoot
Presiding Officer of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Pat McCrory
Governor

Approved 5:05 p.m. this 6™ day of August, 2014

SL2014-102 Session Law 2014-102 Page 9
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2015

SESSION LAW 2015-264
SENATE BILL 119

AN ACT TO MAKE TECHNICAL CORRECTIONS TO THE GENERAL STATUTES AND
SESSION LAWS, AS RECOMMENDED BY THE GENERAL STATUTES
COMMISSION, AND TO MAKE ADDITIONAL TECHNICAL AND OTHER
AMENDMENTS TO THE STATUTES AND SESSION LAWS.

The General Assembly of North Carolina enacts:

PART I. TECHNICAL CORRECTIONS RECOMMENDED BY THE GENERAL
STATUTES COMMISSION

SECTION 1.(a) G.S. 1-267.1(d) reads as rewritten:

"(d)  This section applies only to civil proceedings. Nothing in this section shall be
deemed to apply to criminal proceedings, to proceedings under Chapter 15A of the General
Statutes, to proceedings making a collateral attack on any judgment entered in a criminal
proceedlng or to-appealsfrom-orders-of the-trial-courtspertaining-to civil proceedings filed by
a taxpayer pursuant to G.S. 105-241.17."

SECTION 1.(b) G.S. 7A-27 reads as rewritten:

"8 7TA-27. Appeals of right from the courts of the trial divisions.

@ Appeal lies of right directly to the Supreme Court in any of the following cases:

1 All cases in which the defendant is convicted of murder in the first degree
and the judgment of the superior court includes a sentence of death.

2 From any final judgment in a case designated as a mandatory complex
business case pursuant to G.S. 7A-45.4 or designated as a discretionary
complex business case pursuant to Rule 2.1 of the General Rules of Practice
for the Superior and District Courts.

3) From any interlocutory order of a Business Court Judge that does any of the

following:

a. Affects a substantial right.

b. In effect determines the action and prevents a judgment from which
an appeal might be taken.

C. Discontinues the action.

d. Grants or refuses a new trial.

(al)  Appeal lies of right directly to the Supreme Court from any order or judgment of a
court, either final or interlocutory, that holds that an act of the General Assembly is facially
invalid on the basis that the act violates the North Carolina Constitution or federal law. Nothing
in this seetion-subsection shall be deemed to apply to appeals from orders of the trial courts
pertaining to criminal proceedings, to proceedings under Chapter 15A of the General Statutes,
to proceedings making a collateral attack on any judgment entered in a criminal proceeding, or
to appeals from orders of the trial courts pertaining to civil proceedings filed by a taxpayer
pursuant to G.S. 105-241.17.

(b) Appeal-Except as provided in subsection (a) or (al) of this section, appeal lies of
right directly to the Court of Appeals in any of the following cases:

Q) From any final judgment of a superior court, other than the-one-deseribed-in
one based on a plea of guilty or nolo
contendere, including any final judgment entered upon review of a decision
of an administrative agency, except for a final judgment entered upon review
of a court martial under G.S. 127A-62.
2 From any final judgment of a district court in a civil action.
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3 From any interlocutory order or judgment of a superior court or district court
in a civil action or proceeding that does any of the following:
a. Affects a substantial right.
b. In effect determines the action and prevents a judgment from which
an appeal might be taken.
Discontinues the action.
Grants or refuses a new trial.
Determines a claim prosecuted under G.S. 50-19.1.
Grants temporary injunctive relief restraining the State or a political
subdivision of the State from enforcing the operation or execution of
an act of the General Assembly as applied against a party in a civil
action. This subseetion-sub-subdivision only applies where the State
or a political subdivision of the State is a party in the civil action.
This subseetion-sub-subdivision does not apply to facial challenges
to an act's validity heard by a three-judge panel pursuant to
G.S. 1-267.1.

4) From any other order or judgment of the superior court from which an
appeal is authorized by statute.

(©) through (e) Repealed by Session Laws 2013-411, s. 1, effective August 23, 2013."

SECTION 2. Reserved.

SECTION 3. G.S. 14-269 reads as rewritten:

"8 14-269. Carrying concealed weapons.

@) It shall be unlawful for any person willfully and intentionally to carry concealed
about his or her person any bowie knife, dirk, dagger, slung shot, loaded cane, metallic
knuckles, razor, shurikin-shuriken, stun gun, or other deadly weapon of like kind, except when
the person is on the person's own premises.

(@l) It shall be unlawful for any person willfully and intentionally to carry concealed
about his or her person any pistol or gun except in the following circumstances:

1) The person is on the person's own premises.

(2)  The deadly weapon is a handgun, the person has a concealed handgun permit
issued in accordance with Article 54B of this Chapter or considered valid
under G.S. 14-415.24, and the person is carrying the concealed handgun in
accordance with the scope of the concealed handgun permit as set out in
G.S. 14-415.11(c).

3) The deadly weapon is a handgun and the person is a military permittee as
defined under G.S. 14-415.10(2a) who provides to the law enforcement
officer proof of deployment as required under G.S. 14-415.11(a).

ShD OO

(b1) Itisadefense to a prosecution under this section that:

1) The weapon was not a firearm;

2) The defendant was engaged in, or on the way to or from, an activity in which
he-the defendant legitimately used the weapon;

3) The defendant possessed the weapon for that legitimate use; and

4) The defendant did not use or attempt to use the weapon for an illegal
purpose.

The burden of proving this defense is on the defendant.

SECTION 4. G.S. 14-313 reads as rewritten:
"§ 14-313. Youth access to tobacco products, tobacco-derived products, vapor products,
and cigarette wrapping papers.

(b) Sale or distribution to persons under the age of 18 years. — If any person shall
distribute, or aid, assist, or abet any other person in distributing tobacco products or cigarette
wrapping papers to any person under the age of 18 years, or if any person shall purchase
tobacco products or cigarette wrapping papers on behalf of a person under the age of 18 years,
the person shall be guilty of a Class 2 misdemeanor; provided, however, that it shall not be
unlawful to distribute tobacco products or cigarette wrapping papers to an employee when
required in the performance of the employee's duties. Retail distributors of tobacco products
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diagnosis of mental illness and/or emotional disturbance shall remain in effect and shall extend
to facilities that are authorized to provide services in accordance with Section .1700 of the
North Carolina Administrative Code, Residential Treatment Staff Secure for Children or
Adolescents, currently owned or operated with the facility currently authorized to waive the
requirement set forth in 10A NCAC 27G .1704(c) or any related or subsequent rule or
regulation by the Commission for Mental Health, Developmental Disabilities, and Substance
Abuse Services setting minimum overnight staffing requirements. The waiver for these
facilities shall remain in effect; however, the Division reserves the right to rescind the waiver
if, at the time of the facility's license renewal, there are outstanding deficiencies that have
remained uncorrected upon follow-up surveys that are related to electronic supervision.

SECTION 91.4.(b) This section expires on June 30, 2016.

SECTION 91.5.(a) Students enrolled in the Halifax County Schools shall be
permitted to participate in the residential science, mathematics, engineering, and technology
(STEM) enrichment program for traditionally underserved students supported by the sum of
one hundred eighty thousand dollars ($180,000) in nonrecurring funds appropriated to the State
Board of Education for each fiscal year of the 2015-2017 fiscal biennium by S.L. 2015-241.

SECTION 91.5.(b) This section becomes effective July 1, 2015.

SECTION 91.7. If any provision of this act or its application is held invalid, the
invalidity does not affect other provisions or applications of this act that can be given effect
without the invalid provisions or application, and to this end the provisions of this act are
severable.

PART IIl. EFFECTIVE DATE
SECTION 92. Except as otherwise provided, this act is effective when it becomes
law.
In the General Assembly read three times and ratified this the 30" day of
September, 2015.

s/ Chad Barefoot
Presiding Officer of the Senate

s/ Tim Moore
Speaker of the House of Representatives

s/ Pat McCrory
Governor

Approved 11:00 a.m. this 1* day of October, 2015

Senate Bill 119-Ratified Session Law 2015-264 Page 41
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@) Any party may designate as a mandatory complex business case an action that

involves a material issue related to any of the following:

1) Disputes involving the law governing corporations, except charitable and
religious organizations qualified under G.S. 55A-1-40(4) on the grounds of
religious purpose, partnerships, and limited liability companies, including
disputes arising under Chapters 55, 55A, 55B, 57D, and 59 of the General

Statutes.

2 Disputes involving securities, including disputes arising under Chapter 78A

of the General Statutes.

3) Disputes involving antitrust law, including disputes arising under Chapter 75
of the General Statutes that do not arise solely under G.S. 75-1.1 or Article 2

of Chapter 75 of the General Statutes.

4) Disputes involving trademark law, including disputes arising under Chapter

80 of the General Statutes.

(5) Disputes involving the ownership, use, licensing, lease,

installation, or

performance of intellectual property, including computer software, software

applications, information technology and systems, data and data security,

pharmaceuticals, biotechnology products, and bioscience technologies.
(6), (7) Repealed by Session Laws 2014-102, s. 3, effective October 1, 2014.
(8) Disputes involving trade secrets, including disputes arising under Article 24

of Chapter 66 of the General Statutes.

9) Contract disputes in which all of the following conditions are met:
a. At least one plaintiff and at least one defendant is a corporation,
partnership, or limited liability company, including any entity

authorized to transact business in North Carolina under Chapter 55,

55A, 55B, 57D, or 59 of the General Statutes.

b. The complaint asserts a claim for breach of contract or seeks a
declaration of rights, status, or other legal relations under a contract.
C. The amount in controversy computed in accordance with G.S.

7A-243 is at least one million dollars ($1,000,000).

d. All parties consent to the designation.

(b) The following actions shall be designated as mandatory complex business cases:
(1)  An action involving a material issue related to tax law that has been the
subject of a contested tax case for which judicial review is requested under

G.S. 105-241.16, or a civil action under G.S. 105-241.17 containing a
constitutional challenge to a tax statute, shall be designated as a mandatory

complex business case by the petitioner or plaintiff.

(2 An action described in subdivision (1), (2), (3), (4), (5), or (8) of subsection
(@) of this section in which the amount in controversy computed in
accordance with G.S. 7A-243 is at least five million dollars ($5,000,000)
shall be designated as a mandatory complex business case by the party
whose pleading caused the amount in controversy to equal or exceed five

million dollars ($5,000,000).

3 Repealed by Session Laws 2015-119, s. 6, effective June 29, 2015, and

applicable to any action filed on or after that date.

(c) A party designating an action as a mandatory complex business case shall file a
Notice of Designation in the Superior Court in which the action has been filed, shall
contemporaneously serve the notice on each opposing party or counsel and on the Special
Superior Court Judge for Complex Business Cases who is then the senior Business Court

G.S. 7A-45.4

Page 1



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 53 of 73

Judge, and shall contemporaneously send a copy of the notice by e-mail to the Chief Justice of

the Supreme Court for approval of the designation of the action as a mandatory complex

business case. The Notice of Designation shall, in good faith and based on information

reasonably available, succinctly state the basis of the designation and include a certificate by or

on behalf of the designating party that the civil action meets the criteria for designation as a

mandatory complex business case pursuant to subsection (a) or (b) of this section.
(d) The Notice of Designation shall be filed:

1) By the plaintiff, the third-party plaintiff, or the petitioner for judicial review
contemporaneously with the filing of the complaint, third-party complaint,
or the petition for judicial review in the action.

2 By any intervenor when the intervenor files a motion for permission to
intervene in the action.

3) By any defendant or any other party within 30 days of receipt of service of
the pleading seeking relief from the defendant or party.

4) By any party whose pleading caused the amount in controversy computed in
accordance with G.S. 7A-243 to equal or exceed five million dollars
($5,000,000) contemporaneously with the filing of that pleading.

(e Within 30 days after service of the Notice of Designation, any other party may, in
good faith, file and serve an opposition to the designation of the action as a mandatory complex
business case. The opposition to the designation of the action shall assert all grounds on which
the party opposing designation objects to the designation, and any grounds not asserted shall be
deemed conclusively waived. Within 30 days after the entry of an order staying a pending
action pursuant to subsection (g) of this section, any party opposing the stay shall file an
objection with the Business Court asserting all grounds on which the party objects to the case
proceeding in the Business Court, and any grounds not asserted shall be deemed conclusively
waived. Based on the opposition or on its own motion, the Business Court Judge shall rule by
written order on the opposition or objection and determine whether the action should be
designated as a mandatory complex business case. If a party disagrees with the decision, the
party may appeal in accordance with G.S. 7A-27(a).

()] Once a designation is filed under subsection (d) of this section, and after preliminary
approval by the Chief Justice, a case shall be designated and administered a complex business
case. All proceedings in the action shall be before the Business Court Judge to whom it has
been assigned unless and until an order has been entered under subsection (e) of this section
ordering that the case not be designated a mandatory complex business case or the Chief Justice
revokes approval. If complex business case status is revoked or denied, the action shall be
treated as any other civil action, unless it is designated as an exceptional civil case or a
discretionary complex business case pursuant to Rule 2.1 of the General Rules of Practice for
the Superior and District Courts.

(9) If an action required to be designated as a mandatory complex business case
pursuant to subsection (b) of this section is not so designated, the Superior Court in which the
action has been filed shall, by order entered sua sponte, stay the action until it has been
designated as a mandatory complex business case by the party required to do so in accordance
with subsection (b) of this section.

(h) Nothing in this section is intended to permit actions for personal injury grounded in
tort to be designated as mandatory complex business cases or to confer, enlarge, or diminish the
subject matter jurisdiction of any court. (2005-425, s. 2; 2007-491, s. 4; 2014-102, s. 3;
2015-119,s.6.)

G.S. 7A-45.4 Page 2
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Article 91.
Appeal to Appellate Division.

8 15A-1441. Correction of errors by appellate division.

Errors of law may be corrected upon appellate review as provided in this Article, except that
review of capital cases shall be given priority on direct appeal and in State postconviction
proceedings. (1977, c. 711, s. 1; 1995 (Reg. Sess., 1996), c. 719, s. 6.)

8 15A-1442. Grounds for correction of error by appellate division.
The following constitute grounds for correction of errors by the appellate division.
Lack of Jurisdiction. —

1)

)

(3)
(4)

(5)

(52)

(5b)

a.
b.

a.

b.

The trial court lacked jurisdiction over the offense.
The trial court did not have jurisdiction over the person of the
defendant.

Error in the Criminal Pleading. — Failure to charge a crime, in that:

The criminal pleading charged acts which at the time they were
committed did not constitute a violation of criminal law; or

The pleading fails to state essential elements of an alleged violation as
required by G.S. 15A-924(a)(5).

Insufficiency of the Evidence. — The evidence was insufficient as a matter
of law.
Errors in Procedure. —

There has been a denial of pretrial motions or relief to which the
defendant is entitled, so as to affect the defendant's preparation or
presentation of his defense, to his prejudice.

There has been a denial of a trial motion or relief to which the
defendant is entitled, to his prejudice.

There has been error in the admission or exclusion of evidence, to the
prejudice of the defendant.

There has been error in the judge's instructions to the jury, to the
prejudice of the defendant.

There has been a denial of a post-trial motion or relief to which the
defendant is entitled, to his prejudice. This provision is subject to the
provisions of G.S. 15A-1422.

Constitutionally  Invalid Procedure or Statute; Prosecution for

Constitutionally Protected Conduct. —

a.

b.

The conviction was obtained by a violation of the Constitution of the
United States or of the Constitution of North Carolina.

The defendant was convicted under a statute that is in violation of the
Constitution of the United States or the Constitution of North Carolina.
The conduct for which the defendant was prosecuted was protected by
the Constitution of the United States or the Constitution of North
Carolina.

Insufficient Basis for Sentence. — The sentence imposed on the defendant is
not supported by evidence introduced at the trial and sentencing hearing.
Violation of Sentencing Structure. — The sentence imposed:

NC General Statutes - Chapter 15A Article 91 1
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a. Results from an incorrect finding of the defendant's prior record level
under G.S. 15A-1340.14 or the defendant's prior conviction level
under G.S. 15A-1340.21;

b. Contains a type of sentence disposition that is not authorized by G.S.
15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of offense
and prior record or conviction level; or

C. Contains a term of imprisonment that is for a duration not authorized
by G.S. 15A-1340.17 or G.S. 15A-1340.23 for the defendant's class or
offense and prior record or conviction level.

(6) Other Errors of Law. — Any other error of law was committed by the trial

court to the prejudice of the defendant. (1977, c. 711, s. 1; 1979, c. 760, s. 3;

1993, c. 538, s. 26; 1994, EX. Sess., c. 24, s. 14(b).)

8 15A-1443. Existence and showing of prejudice.

@) A defendant is prejudiced by errors relating to rights arising other than under the
Constitution of the United States when there is a reasonable possibility that, had the error in
question not been committed, a different result would have been reached at the trial out of which
the appeal arises. The burden of showing such prejudice under this subsection is upon the
defendant. Prejudice also exists in any instance in which it is deemed to exist as a matter of law
or error is deemed reversible per se.

(b) A violation of the defendant's rights under the Constitution of the United States is
prejudicial unless the appellate court finds that it was harmless beyond a reasonable doubt. The
burden is upon the State to demonstrate, beyond a reasonable doubt, that the error was harmless.

(©) A defendant is not prejudiced by the granting of relief which he has sought or by error
resulting from his own conduct. (1977, c. 711, s. 1.)

8 15A-1444. When defendant may appeal; certiorari.

@ A defendant who has entered a plea of not guilty to a criminal charge, and who has
been found guilty of a crime, is entitled to appeal as a matter of right when final judgment has
been entered.

(@l) A defendant who has been found guilty, or entered a plea of guilty or no contest to a
felony, is entitled to appeal as a matter of right the issue of whether his or her sentence is
supported by evidence introduced at the trial and sentencing hearing only if the minimum
sentence of imprisonment does not fall within the presumptive range for the defendant's prior
record or conviction level and class of offense. Otherwise, the defendant is not entitled to appeal
this issue as a matter of right but may petition the appellate division for review of this issue by
writ of certiorari.

(@2) A defendant who has entered a plea of guilty or no contest to a felony or
misdemeanor in superior court is entitled to appeal as a matter of right the issue of whether the
sentence imposed:

1) Results from an incorrect finding of the defendant's prior record level under
G.S. 15A-1340.14 or the defendant's prior conviction level under G.S.
15A-1340.21;

2 Contains a type of sentence disposition that is not authorized by G.S.
15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of offense and
prior record or conviction level; or

NC General Statutes - Chapter 15A Article 91 2
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3 Contains a term of imprisonment that is for a duration not authorized by G.S.
15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of offense and
prior record or conviction level.

(b) Procedures for appeal from the magistrate to the district court are as provided in
Article 90, Appeals from Magistrates and from District Court Judges.

(© Procedures for appeal from the district court to the superior court are as provided in
Article 90, Appeals from Magistrates and from District Court Judges.

(d) Procedures for appeal to the appellate division are as provided in this Article, the
rules of the appellate division, and Chapter 7A of the General Statutes. The appeal must be
perfected and conducted in accordance with the requirements of those provisions.

(e) Except as provided in subsections (al) and (a2) of this section and G.S. 15A-979, and
except when a motion to withdraw a plea of guilty or no contest has been denied, the defendant
is not entitled to appellate review as a matter of right when he has entered a plea of guilty or no
contest to a criminal charge in the superior court, but he may petition the appellate division for
review by writ of certiorari. If an indigent defendant petitions the appellate division for a writ of
certiorari, the presiding superior court judge may in his discretion order the preparation of the
record and transcript of the proceedings at the expense of the State.

()] The ruling of the court upon a motion for appropriate relief is subject to review upon
appeal or by writ of certiorari as provided in G.S. 15A-1422.

(9) Review by writ of certiorari is available when provided for by this Chapter, by other
rules of law, or by rule of the appellate division. (1977, c¢. 711, s. 1; 1979, c. 760, s. 3; 1981, c.
179, ss. 8, 9; 1993, c. 538, s. 27; 1994, EX. Sess., c. 24, s. 14(b); 1997-80, s. 4.)

§ 15A-1445. Appeal by the State.
@) Unless the rule against double jeopardy prohibits further prosecution, the State may
appeal from the superior court to the appellate division:
1) When there has been a decision or judgment dismissing criminal charges as to
one or more counts.
2 Upon the granting of a motion for a new trial on the ground of newly
discovered or newly available evidence but only on questions of law.
3) When the State alleges that the sentence imposed:

a. Results from an incorrect determination of the defendant's prior record
level under G.S. 15A-1340.14 or the defendant's prior conviction level
under G.S. 15A-1340.21;

b. Contains a type of sentence disposition that is not authorized by G.S.
15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of offense
and prior record or conviction level,

C. Contains a term of imprisonment that is for a duration not authorized
by G.S. 15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of
offense and prior record or conviction level; or

d. Imposes an intermediate punishment pursuant to G.S. 15A-1340.13(g)
based on findings of extraordinary mitigating circumstances that are
not supported by evidence or are insufficient as a matter of law to
support the dispositional deviation.
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(b) The State may appeal an order by the superior court granting a motion to suppress as
provided in G.S. 15A-979. (1977, c. 711, s. 1; 1993, c. 538, s. 28; 1994, EX. Sess., c. 14, s. 28, C.
24, s. 14(b).)

8 15A-1446. Requisites for preserving the right to appellate review.

@ Except as provided in subsection (d), error may not be asserted upon appellate review
unless the error has been brought to the attention of the trial court by appropriate and timely
objection or motion. No particular form is required in order to preserve the right to assert the
alleged error upon appeal if the motion or objection clearly presented the alleged error to the trial
court. Formal exceptions are not required, but when evidence is excluded a record must be made
in the manner provided in G.S. 1A-1, Rule 43(c), in order to assert upon appeal error in the
exclusion of that evidence.

(b) Failure to make an appropriate and timely motion or objection constitutes a waiver of
the right to assert the alleged error upon appeal, but the appellate court may review such errors
affecting substantial rights in the interest of justice if it determines it appropriate to do so.

(©) The making of post-trial motions is not a prerequisite to the assertion of error on
appeal.

(d) Errors based upon any of the following grounds, which are asserted to have occurred,
may be the subject of appellate review even though no objection, exception or motion has been
made in the trial division.

1) Lack of jurisdiction of the trial court over the offense of which the defendant
was convicted.

2 Lack of jurisdiction of the trial court over the person of the defendant.

3) The criminal pleading charged acts which, at the time they were committed,
did not constitute a violation of criminal law.

4) The pleading fails to state essential elements of an alleged violation, as
required by G.S. 15A-924(a)(5).

(5) The evidence was insufficient as a matter of law.

(6) The defendant was convicted under a statute that is in violation of the
Constitution of the United States or the Constitution of North Carolina.

(7) Repealed by Session Laws 1977, 2nd Sess., c. 1147, s. 28.

(8) The conduct for which the defendant was prosecuted was protected by the
Constitution of the United States or the Constitution of North Carolina.

9) Subsequent admission of evidence from a witness when there has been an
improperly overruled objection to the admission of evidence on the ground
that the witness is for a specified reason incompetent or not qualified or
disqualified.

(10)  Subsequent admission of evidence involving a specified line of questioning
when there has been an improperly overruled objection to the admission of
evidence involving that line of questioning.

(11) Questions propounded to a witness by the court or a juror.

(12) Rulings and orders of the court, not directed to the admissibility of evidence
during trial, when there has been no opportunity to make an objection or
motion.

(13)  Error of law in the charge to the jury.
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(14) The court has expressed to the jury an opinion as to whether a fact is fully or
sufficiently proved.

(15) The defendant was not present at any proceeding at which his presence was
required.

(16)  Error occurred in the entry of the plea.

(17)  The form of the verdict was erroneous.

(18) The sentence imposed was unauthorized at the time imposed, exceeded the
maximum authorized by law, was illegally imposed, or is otherwise invalid as
a matter of law.

(19) A significant change in law, either substantive or procedural, applies to the
proceedings leading to the defendant's conviction or sentence, and retroactive
application of the changed legal standard is required. (1977, c. 711, s. 1; 1977,
2nd Sess., ¢. 1147, s. 28; 1983 (Reg. Sess., 1984), c. 1037, s. 1.)

§ 15A-1447. Relief available upon appeal.

@ If the appellate court finds that there has been reversible error which denied the
defendant a fair trial conducted in accordance with law, it must grant the defendant a new trial.

(b) If the appellate court finds that the facts charged in a pleading were not at the time
charged a crime, the judgment must be reversed and the charge must be dismissed.

(©) If the appellate court finds that the evidence with regard to a charge is insufficient as
a matter of law, the judgment must be reversed and the charge must be dismissed unless there is
evidence to support a lesser included offense. In that case the court may remand for trial on the
lesser offense.

(d) If the appellate court affirms only some of the charges, or if it finds error relating only
to the sentence, it may direct the return of the case to the trial court for the imposition of an
appropriate sentence.

(e If the appellate court affirms one or more of the charges, but not all of them, and
makes a finding that the sentence is sustained by the charge or charges which are affirmed and is
appropriate, the court may affirm the sentence.

()] If the appellate court finds that there is an error with regard to the sentence which
may be corrected without returning the case to the trial division for that purpose, it may direct the
entry of the appropriate sentence.

(9) If the appellate court finds that there has been reversible error and the rule against
double jeopardy prohibits further prosecution, it must dismiss the charges with prejudice. (1977,
c.711,s. 1)

8 15A-1448. Procedures for taking appeal.
@ Time for Entry of Appeal; Jurisdiction over the Case. —

1) A case remains open for the taking of an appeal to the appellate division for
the period provided in the rules of appellate procedure for giving notice of
appeal.

2 When a motion for appropriate relief is made under G.S. 15A-1414 or G.S.
15A-1416(a), the case remains open for the taking of an appeal until the court
has ruled on the motion. The time for taking an appeal as provided in
subsection (b) shall begin to run immediately upon the entry of an order under

NC General Statutes - Chapter 15A Article 91 5



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 59 of 73

G.S. 15A-1420(c)(7), and the case shall remain open for the taking of an
appeal until the expiration of that time.

(€)) The jurisdiction of the trial court with regard to the case is divested, except as
to actions authorized by G.S. 15A-1453, when notice of appeal has been given
and the period described in (1) and (2) has expired.

4) Repealed by Session Laws 1987, c. 624.

(5)  The right to appeal is not waived by withdrawal of an appeal if the appeal is
reentered within the time specified in (1) and (2).

(6)  The right to appeal is not waived by compliance with all or a portion of the
judgment imposed. If the defendant appeals, the court may enter appropriate
orders remitting any fines or costs which have been paid. The court may delay
the remission pending the determination of the appeal.

(b) How and When Appeal of Right Taken. — Notice of appeal shall be given within the
time, in the manner and with the effect provided in the rules of appellate procedure.

(© Certiorari. — Petitions for writs of certiorari are governed by rules of the appellate
division. (1977, c¢. 711, s. 1; 1977, 2nd Sess., c. 1147, s. 29; 1987, c. 624; 1989, c. 377, s. 5.)

8 15A-1449. Security for costs not required.
In criminal cases no security for costs is required upon appeal to the appellate division.
(1977,c¢.711,s. 1)

§ 15A-1450. Withdrawal of appeal.

An appeal may be withdrawn by filing with the clerk of superior court a written notice of the
withdrawal, signed by the defendant and, if he has counsel, his attorney. The clerk must forward
a copy of the notice to the clerk of the appellate division in which the case is pending. The
appellate division may enter an appropriate order with regard to the costs of the appeal. (1977, c.
711,s. 1)

8 15A-1451. Stay of sentence; bail; no stay when State appeals.
@ When a defendant has given notice of appeal:
1) Payment of costs is stayed.
2 Payment of a fine is stayed.
3) Confinement is stayed only when the defendant has been released pursuant to
Article 26, Bail.
4) Probation or special probation is stayed.
(b) The effect of dismissal of charges is not stayed by an appeal by the State, and the
defendant is free from such charges unless they are subsequently reinstated as a result of the
determination upon appeal. (1977, c. 711, s. 1.)

8 15A-1452. Execution of sentence upon determination of appeal; compliance with
directive of appellate court.
@ If an appeal is withdrawn, the clerk of superior court must enter an order reflecting
that fact and directing compliance with the judgment.
(b) If the appellate division affirms the judgment in whole or in part, the clerk of superior
court must file the directive of the appellate division and order compliance with its terms.
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(o) If the appellate division orders a new trial or directs other relief or proceedings, the
clerk must file the directive of the appellate court and bring the directive to the attention of the
district attorney or the court for compliance with the directive. (1977, c. 711, s. 1.)

8 15A-1453.

Ancillary actions during appeal.

@ While an appeal is pending in the appellate division, the court in which the defendant
was convicted has continuing authority to act with regard to the defendant's release pursuant to
Article 26, Bail.

(b) The appropriate court of the appellate division may direct that additional steps be
taken in the trial court while the appeal is pending, including but not limited to:

(1)  Appointment of counsel.
2 Hearings with regard to matters relating to the appeal.
3) Taking evidence or conducting other proceedings relating to motions for

8 15A-1454.
§ 15A-1455.
§ 15A-1456.
8 15A-1457.
§ 15A-1458.

8 15A-1459.

appropriate relief made in the appellate division, as provided in G.S.
15A-1418. (1977, ¢c. 711,s. 1))

Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.
Reserved for future codification purposes.

Reserved for future codification purposes.

NC General Statutes - Chapter 15A Article 91 7



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 61 of 73

§ 50-19.1. Maintenance of certain appeals allowed.

Notwithstanding any other pending claims filed in the same action, a party may appeal from
an order or judgment adjudicating a claim for absolute divorce, divorce from bed and board,
child custody, child support, alimony, or equitable distribution if the order or judgment would
otherwise be a final order or judgment within the meaning of G.S. 1A-1, Rule 54(b), but for the
other pending claims in the same action. A party does not forfeit the right to appeal under this
section if the party fails to immediately appeal from an order or judgment described in this
section. An appeal from an order or judgment under this section shall not deprive the trial court
of jurisdiction over any other claims pending in the same action. (2013-411, s. 2.)

G.S.50-19.1 Page 1
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8 84-4.1. Limited practice of out-of-state attorneys.

Any attorney domiciled in another state, and regularly admitted to practice in the courts of
record of and in good standing in that state, having been retained as attorney for a party to any
civil or criminal legal proceeding pending in the General Court of Justice of North Carolina, the
North Carolina Utilities Commission, the North Carolina Industrial Commission, the Office of
Administrative Hearings of North Carolina, or any administrative agency, may, on motion, be
admitted to practice in that forum for the sole purpose of appearing for a client in the
proceeding. The motion required under this section shall be signed by the attorney and shall
contain or be accompanied by:

(1) The attorney's full name, post-office address, bar membership number, and
status as a practicing attorney in another state.

(2) A statement, signed by the client, setting forth the client's address and
declaring that the client has retained the attorney to represent the client in the
proceeding.

(3) A statement that unless permitted to withdraw sooner by order of the court,
the attorney will continue to represent the client in the proceeding until its
final determination, and that with reference to all matters incident to the
proceeding, the attorney agrees to be subject to the orders and amenable to
the disciplinary action and the civil jurisdiction of the General Court of
Justice and the North Carolina State Bar in all respects as if the attorney
were a regularly admitted and licensed member of the Bar of North Carolina
in good standing.

4) A statement that the state in which the attorney is regularly admitted to
practice grants like privileges to members of the Bar of North Carolina in
good standing.

(5) A statement to the effect that the attorney has associated and is personally
appearing in the proceeding, with an attorney who is a resident of this State,
has agreed to be responsible for filing a registration statement with the North
Carolina State Bar, and is duly and legally admitted to practice in the
General Court of Justice of North Carolina, upon whom service may be had
in all matters connected with the legal proceedings, or any disciplinary
matter, with the same effect as if personally made on the foreign attorney
within this State.

(6) A statement accurately disclosing a record of all that attorney's disciplinary
history. Discipline shall include (i) public discipline by any court or lawyer
regulatory organization, and (ii) revocation of any pro hac vice admission.

(7) A fee in the amount of two hundred twenty-five dollars ($225.00), of which
two hundred dollars ($200.00) shall be remitted to the State Treasurer for
support of the General Court of Justice and twenty-five dollars ($25.00) shall
be transmitted to the North Carolina State Bar to regulate the practice of
out-of-state attorneys as provided in this section.

Compliance with the foregoing requirements does not deprive the court of the discretionary
power to allow or reject the application. (1967, ¢. 1199, s. 1; 1971, c. 550, s. 1; 1975, c. 582, ss.
1, 2; 1977, c. 430; 1985 (Reg. Sess., 1986), c. 1022, s. 8; 1991, c. 210, s. 2; 1995, c. 431, s. 5;
2003-116, s. 1; 2004-186, s. 4.2; 2005-396, s. 1; 2007-200, s. 4; 2007-323, s. 30.8(k).)

G.S. 84-4.1 Page 1
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8 97-86. Award conclusive as to facts; appeal; certified questions of law.

The award of the Industrial Commission, as provided in G.S. 97-84, if not reviewed in due
time, or an award of the Commission upon such review, as provided in G.S. 97-85, shall be
conclusive and binding as to all questions of fact; but either party to the dispute may, within 30
days from the date of such award or within 30 days after receipt of notice to be sent by
registered mail or certified mail of such award, but not thereafter, appeal from the decision of
said Commission to the Court of Appeals for errors of law under the same terms and conditions
as govern appeals from the superior court to the Court of Appeals in ordinary civil actions. The
procedure for the appeal shall be as provided by the rules of appellate procedure.

The Industrial Commission of its own motion may certify questions of law to the Court of
Appeals for decision and determination by said Court. In case of an appeal from the decision of
the Commission, or of a certification by said Commission of questions of law, to the Court of
Appeals, said appeal or certification shall operate on a supersedeas except as provided in G.S.
97-86.1, and no employer shall be required to make payment of the award involved in said
appeal or certification until the questions at issue therein shall have been fully determined in
accordance with the provisions of this Article. If the employer is a noninsurer, then the appeal
of such employer shall not act as a supersedeas and the plaintiff in such case shall have the
same right to issue execution or to satisfy the award from the property of the employer pending
the appeal as obtains to the successful party in an action in the superior court.

When any party to an appeal from an award of the Commission is unable, by reason of his
poverty, to make the deposit or to give the security required by law for said appeal, any
member of the Commission or any deputy commissioner shall enter an order allowing said
party to appeal from the award of the Commission without giving security therefor. The party
appealing from the judgment shall, within 30 days from the filing of the appeal from the award,
make an affidavit that he is unable by reason of his poverty to give the security required by law.
The request shall be passed upon and granted or denied by a member of the Commission or
deputy commissioner within 20 days from receipt of the affidavit specified above. (1929, c.
120, s. 60; 1947, c. 823; 1957, c. 1396, s. 9; 1959, c. 863, s. 4; 1967, c. 669; 1971, c. 1189;
1975, c. 391, s. 15; 1977, ¢. 521, s. 1; 1993 (Reg. Sess., 1994), c. 679, s. 10.5; 1995 (Reg. Sess.,
1996), c. 552, s. 1.)

G.S. 97-86 Page 1
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8 143-293. Appeals to Court of Appeals.

Either the claimant or the State may, within 30 days after receipt of the decision and order
of the full Commission, to be sent by registered or certified mail, but not thereafter, appeal
from the decision of the Commission to the Court of Appeals. Such appeal shall be for errors of
law only under the same terms and conditions as govern appeals in ordinary civil actions, and
the findings of fact of the Commission shall be conclusive if there is any competent evidence to
support them. The appellant shall cause to be prepared a statement of the case as required by
the rules of the Court of Appeals. A copy of this statement shall be served on the respondent
within 45 days from the entry of the appeal taken; within 20 days after such service, the
respondent shall return the copy with his approval or specified amendments endorsed or
attached; if the case be approved by the respondent, it shall be filed with the clerk of the Court
of Appeals as a part of the record; if not returned with objections within the time prescribed, it
shall be deemed approved. The chairman of the Industrial Commission shall have the power, in
the exercise of his discretion, to enlarge the time in which to serve statement of case on appeal
and exceptions thereto or counterstatement of case.

If the case on appeal is returned by the respondent with objections as prescribed, or if a
countercase is served on appellant, the appellant shall immediately request the chairman of the
Industrial Commission to fix a time and place for settling the case before him. If the appellant
delays longer than 15 days after the respondent serves his countercase or exceptions to request
the chairman to settle the case on appeal, and delays for such period to mail the case and
countercase or exceptions to the chairman, then the exceptions filed by the respondent shall be
allowed; or the countercase served by him shall constitute the case on appeal; but the time may
be extended by agreement of counsel.

The chairman shall forthwith notify the attorneys of the parties to appear before him for that
purpose at a certain time and place, which time shall not be more than 20 days from the receipt
of the request. At the time and place stated, the chairman of the Industrial Commission or his
designee shall settle and sign the case and deliver a copy to the attorneys of each party. The
appellant shall within five days thereafter file it with the clerk of the Court of Appeals, and if
he fails to do so the respondent may file his copy.

No appeal bond or supersedeas bond shall be required of State departments or agencies.
(1951, c. 1059, s. 3; 1967, c. 655, s. 1; 1987 (Reg. Sess., 1988), c. 1087, s. 4.)

G.S. 143-293 Page 1
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8 143-294. Appeal to Court of Appeals to act as supersedeas.

The appeal from the decision of the Industrial Commission to the Court of Appeals shall act
as a supersedeas, and the State department, institution or agency shall not be required to make
payment of any judgment until the questions at issue therein shall have been finally determined
as provided in this Article. (1951, c. 1059, s. 4; 1967, c. 655, s. 2.)

G.S. 143-294 Page 1
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Article 4.
Judicial Review.

§ 150B-43. Right to judicial review.

Any party or person aggrieved by the final decision in a contested case, and who has
exhausted all administrative remedies made available to the party or person aggrieved by statute
or agency rule, is entitled to judicial review of the decision under this Article, unless adequate
procedure for judicial review is provided by another statute, in which case the review shall be
under such other statute. Nothing in this Chapter shall prevent any party or person aggrieved
from invoking any judicial remedy available to the party or person aggrieved under the law to
test the validity of any administrative action not made reviewable under this Article. Absent a
specific statutory requirement, nothing in this Chapter shall require a party or person aggrieved
to petition an agency for rule making or to seek or obtain a declaratory ruling before obtaining
judicial review of a final decision or order made pursuant to G.S. 150B-34. (1973, c. 1331, s. 1;
1985, c. 746, s. 1; 2011-398, s. 22; 2012-194, s. 62.1.)

§ 150B-44. Right to judicial intervention when final decision unreasonably delayed.

Failure of an administrative law judge subject to Article 3 of this Chapter or failure of an
agency subject to Article 3A of this Chapter to make a final decision within 120 days of the close
of the contested case hearing is justification for a person whose rights, duties, or privileges are
adversely affected by the delay to seek a court order compelling action by the agency or by the
administrative law judge. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c.
1022, s. 1(17); 1987, c. 878, ss. 5, 27; 1991, c. 35, s. 9; 2000-190, s. 9; 2008-168, s. 5(b);
2011-398, s. 23; 2014-120, s. 59(b).)

8 150B-45. Procedure for seeking review; waiver.

@ Procedure. — To obtain judicial review of a final decision under this Article, the
person seeking review must file a petition within 30 days after the person is served with a written
copy of the decision. The petition must be filed as follows:

1) Contested tax cases. — A petition for review of a final decision in a contested
tax case arising under G.S. 105-241.15 must be filed in the Superior Court of
Wake County.

(2 Other final decisions. — A petition for review of any other final decision under
this Article must be filed in the superior court of the county where the person
aggrieved by the administrative decision resides, or in the case of a person
residing outside the State, in the county where the contested case which
resulted in the final decision was filed.

(b) Waiver. — A person who fails to file a petition within the required time waives the
right to judicial review under this Article. For good cause shown, however, the superior court
may accept an untimely petition. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1987, c. 878, s. 16;
2007-491, s. 43; 2013-143, 5. 4.)

8 150B-46. Contents of petition; copies served on all parties; intervention.

The petition shall explicitly state what exceptions are taken to the decision or procedure and
what relief the petitioner seeks. Within 10 days after the petition is filed with the court, the party
seeking the review shall serve copies of the petition by personal service or by certified mail upon
all who were parties of record to the administrative proceedings. Names and addresses of such
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parties shall be furnished to the petitioner by the agency upon request. Any party to the
administrative proceeding is a party to the review proceedings unless the party withdraws by
notifying the court of the withdrawal and serving the other parties with notice of the withdrawal.
Other parties to the proceeding may file a response to the petition within 30 days of service.
Parties, including agencies, may state exceptions to the decision or procedure and what relief is
sought in the response.

Any person aggrieved may petition to become a party by filing a motion to intervene as
provided in G.S. 1A-1, Rule 24. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1991, c. 35, s. 10.)

§ 150B-47. Records filed with clerk of superior court; contents of records; costs.

Within 30 days after receipt of the copy of the petition for review, or within such additional
time as the court may allow, the Office of Administrative Hearings shall transmit to the
reviewing court the original or a certified copy of the official record in the contested case under
review. With the permission of the court, the record may be shortened by stipulation of all parties
to the review proceedings. Any party unreasonably refusing to stipulate to limit the record may
be taxed by the court for such additional costs as may be occasioned by the refusal. The court
may require or permit subsequent corrections or additions to the record when deemed desirable.
(1973, c. 1331, s. 1; 1983, c. 919, s. 3; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s.
1(18); 1987, c. 878, s. 22; 2011-398, s. 24.)

§ 150B-48. Stay of decision.

At any time before or during the review proceeding, the person aggrieved may apply to the
reviewing court for an order staying the operation of the administrative decision pending the
outcome of the review. The court may grant or deny the stay in its discretion upon such terms as
it deems proper and subject to the provisions of G.S. 1A-1, Rule 65. (1973, c. 1331, s. 1; 1985, c.
746,s.1.)

§ 150B-49. New evidence.

A party or person aggrieved who files a petition in the superior court may apply to the court
to present additional evidence. If the court is satisfied that the evidence is material to the issues,
is not merely cumulative, and could not reasonably have been presented at the administrative
hearing, the court may remand the case so that additional evidence can be taken. If an
administrative law judge did not make a final decision in the case, the court shall remand the
case to the agency that conducted the administrative hearing under Article 3A of this Chapter.
After hearing the evidence, the agency may affirm or modify its previous findings of fact and
final decision. If an administrative law judge made a final decision in the case, the court shall
remand the case to the administrative law judge. After hearing the evidence, the administrative
law judge may affirm or modify his previous findings of fact and final decision. The additional
evidence and any affirmation or modification of a final decision shall be made part of the official
record. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1987, c. 878, s. 17; 2000-190, s. 10; 2011-398, s.
25.)

8 150B-50. Review by superior court without jury.

The review by a superior court of administrative decisions under this Chapter shall be
conducted by the court without a jury. (1973, c. 1331, s. 1; 1983, c. 919, s. 2; 1985, c. 746, s. 1;
1987, c. 878, s. 18; 2011-398, s. 26.)

NC General Statutes - Chapter 150B Article 4 2



2016 AP Specialization Exam Supp. Open-Book Reference Materials - Page 68 of 73

§ 150B-51. Scope and standard of review.

(@), (al) Repealed by Sessions Laws, 2011-398, s. 27. For effective date and applicability,
see editor’s note.

(b) The court reviewing a final decision may affirm the decision or remand the case for
further proceedings. It may also reverse or modify the decision if the substantial rights of the
petitioners may have been prejudiced because the findings, inferences, conclusions, or decisions
are:

1) In violation of constitutional provisions;

2 In excess of the statutory authority or jurisdiction of the agency or
administrative law judge;

3) Made upon unlawful procedure;

4 Affected by other error of law;

(5) Unsupported by substantial evidence admissible under G.S. 150B-29(a),
150B-30, or 150B-31 in view of the entire record as submitted; or

(6) Acrbitrary, capricious, or an abuse of discretion.

(© In reviewing a final decision in a contested case, the court shall determine whether
the petitioner is entitled to the relief sought in the petition based upon its review of the final
decision and the official record. With regard to asserted errors pursuant to subdivisions (1)
through (4) of subsection (b) of this section, the court shall conduct its review of the final
decision using the de novo standard of review. With regard to asserted errors pursuant to
subdivisions (5) and (6) of subsection (b) of this section, the court shall conduct its review of the
final decision using the whole record standard of review.

(d) In reviewing a final decision allowing judgment on the pleadings or summary
judgment, the court may enter any order allowed by G.S. 1A-1, Rule 12(c) or Rule 56. If the
order of the court does not fully adjudicate the case, the court shall remand the case to the
administrative law judge for such further proceedings as are just. (1973, c. 1331, s. 1; 1983, c.
919, s. 4; 1985, c. 746, s. 1; 1987, c. 878, s. 19; 2000-140, s. 94.1; 2000-190, s. 11; 2011-398, s.
27.)

8 150B-52. Appeal; stay of court's decision.

A party to a review proceeding in a superior court may appeal to the appellate division from
the final judgment of the superior court as provided in G.S. 7A-27. The scope of review to be
applied by the appellate court under this section is the same as it is for other civil cases. In cases
reviewed under G.S. 150B-51(c), the court's findings of fact shall be upheld if supported by
substantial evidence. Pending the outcome of an appeal, an appealing party may apply to the
court that issued the judgment under appeal for a stay of that judgment or a stay of the
administrative decision that is the subject of the appeal, as appropriate. (1973, c. 1331, s. 1;
1985, c. 746, s. 1; 1987, c. 878, s. 20; 2000-140, s. 94; 2000-190, s. 12.)

88 150B-53 through 150B-57. Reserved for future codification purposes.
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period at end in pars. (1) and (2) and ‘‘; or” for the pe-
riod at end in par. (3).

Subsec. (a)(5). Pub. L. 107-169, §1(5), substituted “‘If an
award’’ for ‘““Where an award”, inserted a comma after
“expired’’, and redesignated par. (5) as subsec. (b).

Subsec. (b). Pub. L. 107-169, §1(4), (5), redesignated
subsec. (a)(b) as (b). Former subsec. (b) redesignated (c).

Subsec. (¢). Pub. L. 107-169, §1(4), redesignated subsec.
(b) as (¢).

1992—Subsec. (b). Pub. L. 102-354 substituted ‘‘section
580" for ‘‘section 590’ and ‘‘section 572’ for ‘‘section
582’.

1990—Pub. L. 101-552 designated existing provisions as
subsec. (a), in introductory provisions substituted ‘‘In
any’’ for “In either”, redesignated former subsecs. (a)
to (e) as pars. (1) to (b), respectively, and added subsec.
(b) which read as follows: ‘““The United States district
court for the district wherein an award was made that
was issued pursuant to section 580 of title 5 may make
an order vacating the award upon the application of a
person, other than a party to the arbitration, who is
adversely affected or aggrieved by the award, if the use
of arbitration or the award is clearly inconsistent with
the factors set forth in section 572 of title 5.”

§11. Same; modification or correction; grounds;
order

In either of the following cases the United
States court in and for the district wherein the
award was made may make an order modifying
or correcting the award upon the application of
any party to the arbitration—

(a) Where there was an evident material mis-
calculation of figures or an evident material
mistake in the description of any person, thing,
or property referred to in the award.

(b) Where the arbitrators have awarded upon a
matter not submitted to them, unless it is a
matter not affecting the merits of the decision
upon the matter submitted.

(c) Where the award is imperfect in matter of
form mnot affecting the merits of the con-
troversy.

The order may modify and correct the award,
so as to effect the intent thereof and promote
justice between the parties.

(July 30, 1947, ch. 392, 61 Stat. 673.)
DERIVATION
Act Feb. 12, 1925, ch. 213, §11, 43 Stat. 885.

§12. Notice of motions to vacate or modify; serv-
ice; stay of proceedings

Notice of a motion to vacate, modify, or cor-
rect an award must be served upon the adverse
party or his attorney within three months after
the award is filed or delivered. If the adverse
party is a resident of the district within which
the award was made, such service shall be made
upon the adverse party or his attorney as pre-
scribed by law for service of notice of motion in
an action in the same court. If the adverse party
shall be a nonresident then the notice of the ap-
plication shall be served by the marshal of any
district within which the adverse party may be
found in like manner as other process of the
court. For the purposes of the motion any judge
who might make an order to stay the proceed-
ings in an action brought in the same court may
make an order, to be served with the notice of
motion, staying the proceedings of the adverse
party to enforce the award.

(July 30, 1947, ch. 392, 61 Stat. 673.)
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DERIVATION
Act Feb. 12, 1925, ch. 213, §12, 43 Stat. 885.

§13. Papers filed with order on motions; judg-
ment; docketing; force and effect; enforce-
ment

The party moving for an order confirming,
modifying, or correcting an award shall, at the
time such order is filed with the clerk for the
entry of judgment thereon, also file the follow-
ing papers with the clerk:

(a) The agreement; the selection or appoint-
ment, if any, of an additional arbitrator or um-
pire; and each written extension of the time, if
any, within which to make the award.

(b) The award.

(c) Each notice, affidavit, or other paper used
upon an application to confirm, modify, or cor-
rect the award, and a copy of each order of the
court upon such an application.

The judgment shall be docketed as if it was
rendered in an action.

The judgment so entered shall have the same
force and effect, in all respects, as, and be sub-
ject to all the provisions of law relating to, a
judgment in an action; and it may be enforced
as if it had been rendered in an action in the
court in which it is entered.

(July 30, 1947, ch. 392, 61 Stat. 673.)
DERIVATION
Act Feb. 12, 1925, ch. 213, §13, 43 Stat. 886.

§ 14. Contracts not affected

This title shall not apply to contracts made
prior to January 1, 1926.

(July 30, 1947, ch. 392, 61 Stat. 674.)
DERIVATION
Act Feb. 12, 1925, ch. 213, §15, 43 Stat. 886.
PRIOR PROVISIONS

Act Feb. 12, 1925, ch. 213, §14, 43 Stat. 886, former pro-
visions of section 14 of this title relating to ‘‘short
title”’ is not now covered.

§15. Inapplicability of the Act of State doctrine

Enforcement of arbitral agreements, confirma-
tion of arbitral awards, and execution upon
judgments based on orders confirming such
awards shall not be refused on the basis of the
Act of State doctrine.

(Added Pub. L. 100-669, §1, Nov. 16, 1988, 102 Stat.
3969.)

CODIFICATION

Another section 15 of this title was renumbered sec-
tion 16 of this title.

§16. Appeals

(a) An appeal may be taken from—

(1) an order—

(A) refusing a stay of any action under sec-
tion 3 of this title,

(B) denying a petition under section 4 of
this title to order arbitration to proceed,

(C) denying an application under section
206 of this title to compel arbitration,

(D) confirming or denying confirmation of
an award or partial award, or
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(BE) modifying, correcting, or vacating an
award;

(2) an interlocutory order granting, continu-
ing, or modifying an injunction against an ar-
bitration that is subject to this title; or

(3) a final decision with respect to an arbi-
tration that is subject to this title.

(b) Except as otherwise provided in section
1292(b) of title 28, an appeal may not be taken
from an interlocutory order—

(1) granting a stay of any action under sec-
tion 3 of this title;

(2) directing arbitration to proceed under
section 4 of this title;

(3) compelling arbitration under section 206
of this title; or

(4) refusing to enjoin an arbitration that is
subject to this title.

(Added Pub. L. 100-702, title X, §1019(a), Nov. 19,
1988, 102 Stat. 4670, §15; renumbered §16, Pub. L.
101-650, title III, §325(a)(1), Dec. 1, 1990, 104 Stat.
5120.)

AMENDMENTS

1990—Pub. L. 101-650 renumbered the second section
15 of this title as this section.

CHAPTER 2—CONVENTION ON THE REC-
OGNITION AND ENFORCEMENT OF FOR-
EIGN ARBITRAL AWARDS

Sec.

201. Enforcement of Convention.

202. Agreement or award falling under the Con-

vention.

203. Jurisdiction; amount in controversy.

204. Venue.

205. Removal of cases from State courts.

206. Order to compel arbitration; appointment of

arbitrators.

207. Award of arbitrators; confirmation; jurisdic-

tion; proceeding.

208. Chapter 1; residual application.

AMENDMENTS

1970—Pub. L. 91-368, §1, July 31, 1970, 84 Stat. 692,
added heading for chapter 2 and analysis of sections for
such chapter.

§201. Enforcement of Convention

The Convention on the Recognition and En-
forcement of Foreign Arbitral Awards of June
10, 1958, shall be enforced in United States
courts in accordance with this chapter.

(Added Pub. L. 91-368, §1, July 31, 1970, 84 Stat.
692.)

EFFECTIVE DATE

Pub. L. 91-368, §4, July 31, 1970, 84 Stat. 693, provided
that: “This Act [enacting this chapter] shall be effec-
tive upon the entry into force of the Convention on
Recognition and Enforcement of Foreign Arbitral
Awards with respect to the United States.” The Con-
vention was entered into force for the United States on
Dec. 29, 1970.

§202. Agreement or award falling under the Con-
vention

An arbitration agreement or arbitral award
arising out of a legal relationship, whether con-
tractual or not, which is considered as commer-
cial, including a transaction, contract, or agree-
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ment described in section 2 of this title, falls
under the Convention. An agreement or award
arising out of such a relationship which is en-
tirely between citizens of the United States
shall be deemed not to fall under the Convention
unless that relationship involves property lo-
cated abroad, envisages performance or enforce-
ment abroad, or has some other reasonable rela-
tion with one or more foreign states. For the
purpose of this section a corporation is a citizen
of the United States if it is incorporated or has
its principal place of business in the United
States.

(Added Pub. L. 91-368, §1, July 31, 1970, 84 Stat.
692.)

§203. Jurisdiction; amount in controversy

An action or proceeding falling under the Con-
vention shall be deemed to arise under the laws
and treaties of the United States. The district
courts of the United States (including the courts
enumerated in section 460 of title 28) shall have
original jurisdiction over such an action or pro-
ceeding, regardless of the amount in con-
troversy.

(Added Pub. L. 91-368, §1, July 31, 1970, 84 Stat.
692.)

§204. Venue

An action or proceeding over which the dis-
trict courts have jurisdiction pursuant to sec-
tion 203 of this title may be brought in any such
court in which save for the arbitration agree-
ment an action or proceeding with respect to
the controversy between the parties could be
brought, or in such court for the district and di-
vision which embraces the place designated in
the agreement as the place of arbitration if such
place is within the United States.

(Added Pub. L. 91-368, §1, July 31, 1970, 84 Stat.
692.)

§ 205. Removal of cases from State courts

Where the subject matter of an action or pro-
ceeding pending in a State court relates to an
arbitration agreement or award falling under
the Convention, the defendant or the defendants
may, at any time before the trial thereof, re-
move such action or proceeding to the district
court of the United States for the district and
division embracing the place where the action or
proceeding is pending. The procedure for re-
moval of causes otherwise provided by law shall
apply, except that the ground for removal pro-
vided in this section need not appear on the face
of the complaint but may be shown in the peti-
tion for removal. For the purposes of Chapter 1
of this title any action or proceeding removed
under this section shall be deemed to have been
brought in the district court to which it is re-
moved.

(Added Pub. L. 91-368, §1, July 31, 1970, 84 Stat.
692.)

§206. Order to compel arbitration; appointment
of arbitrators

A court having jurisdiction under this chapter
may direct that arbitration be held in accord-
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North Carolina State Judicial Branch Holiday Schedules

2016 Holidays

New Year's Day January 1, 2016 Friday

Martin Luther King, Jr. Day January 18, 2016 Monday

Good Friday March 25, 2016 Friday

Memorial Day May 30, 2016 Monday

Independence Day July 4, 2016 Monday

Labor Day September 5, 2016 Monday

Veteran's Day November 11, 2016 Friday

Thanksgiving November 24 & 25, 2016 Thursday, Friday
Christmas December 23, 26, & 27, 2016 Friday, Monday, Tuesday

2017 Holidays

New Year's Day January 2, 2017 Monday

Martin Luther King, Jr. Day January 16, 2017 Monday

Good Friday April 14, 2017 Friday

Memorial Day May 29, 2017 Monday
Independence Day July 4, 2017 Tuesday

Labor Day September 4, 2017 Monday
Veteran's Day November 10, 2017 Friday
Thanksgiving November 23 & 24, 2017 Thursday, Friday

Christmas December 25, 26, & 27, 2017 Monday, Tuesday, Wednesday
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Federal Court Holiday Schedules

2016 Holidays

Date

Friday, January 1
Monday, January 18
Monday, February 15
Monday, May 30
Monday, July 4
Monday, September 5
Monday, October 10
Friday, November 11
Thursday, November 24
Monday, December 26

2017 Holidays

Date

Monday, January 2
Monday, January 16
Monday, February 20
Monday, May 29
Tuesday, July 4
Monday, September 4
Monday, October 9
Friday, November 10
Thursday, November 23
Monday, December 25

Holiday

New Year's Day
Birthday of Martin Luther King, Jr.
Washington's Birthday
Memorial Day
Independence Day
Labor Day

Columbus Day

Veterans Day
Thanksgiving Day
Christmas Day Observed

Holiday

New Year's Day Observed
Birthday of Martin Luther King, Jr.
Washington's Birthday
Memorial Day
Independence Day

Labor Day

Columbus Day

Veterans Day Observed
Thanksgiving Day
Christmas Day





